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Plaintiffs-Appellees National Wildlife Refuge Association, Driftless Area 

Land Conservancy and Wisconsin Wildlife Federation (collectively, “Plaintiffs” or 

“Conservation Groups”) move to dismiss Intervenor-Defendants-Appellants ITC 

Midwest and Dairyland Power’s (“Intervenors”) motion to stay because it does 

not comply with Federal Rules of Appellate Procedure 8(a)(2). Intervenors’ motion 

to stay is Doc. 9 in this appeal. 

On April 1, 2024, at night, Intervenors filed a motion to stay before the 

district court. On April 2, 2024, the district court promptly issued an Order setting 

a briefing schedule on the Intervenors’ stay motion providing for the Plaintiff 

Conservation Groups to respond by April 11, 2024. Intervenors’ stay motion is 

thus currently pending before the district court, which has given every indication 

that it will decide the motion soon, and it is moving this litigation forward on a 

prompt, orderly, efficient and timely basis as explained below.  

The Intervenors’ motion before this Court does not “show that moving first 

in the district court would be impracticable” Fed. R. App. P. 8(a)(2)(i) because they 

have already filed a motion to stay in the district court. Intervenors’ motion before 

this Court cannot reasonably “state that, a motion having been made, the district 

court denied the motion or failed to afford the relief requested and state any 

reasons given by the district court for its action.” Fed. R. App. P. 8(a)(2)(ii). They 

cannot do so because those are plainly not the facts and rulings in this case. 
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The procedural history of this lawsuit is summarized in this Court’s decision 

in Driftless Area Land Conservancy v. Rural Util. Serv., 74 F.4th 489, 492-93 (7th Cir. 

2023), and then in the district court’s recent Order entered on March 25, 2024 in 

Nat’l Wildlife Refuge Ass’n v. Rural Util. Serv., Case: 3:24-cv-00139-wmc, Dist. Ct. 

Doc. 62, which is attached hereto as Exhibit 1. In short, this Court’s decision held 

that the federal agencies had not issued final administrative actions, and that 

Plaintiffs could obtain judicial review after any such final agency action by filing 

a new lawsuit and their substantive claims would then be determined on the 

merits. Driftless Area Land Conservancy, 74 F.4th at 494-96. The Court stated: “[w]e 

do not express any opinion on the merits of the question.” Id. at 495. 

This Court’s decision recognized that the district court should address the 

merits of Plaintiffs’ legal claims once the federal Defendant agencies took final 

action. Driftless Area Land Conservancy, 74 F.4th at 494-96. That time is now. On 

February 23, 2024, Defendant U.S. Fish & Wildlife Service (“USFWS”) issued 

documents constituting its final agency action. The documents announced 

USFWS’s intent to close a land exchange within 30 days that would allow the 

Intervenor transmission companies to immediately commence building and 

bulldozing for their massive high-voltage transmission line to run through the 

middle of the protected Upper Mississippi River National Wildlife and Fish 

Refuge. Intervenors plainly stated their intention to start clearcutting and 
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bulldozing before Plaintiff Conservation Groups could have their “day in court” on 

the substantive merits of their claims. Plaintiffs promptly filed a complaint and a 

motion for a temporary restraining order before the district court.  

The district court established an orderly process to conduct judicial review 

and adjudicate the merits on the substantive claims that Plaintiffs have raised in 

their new lawsuit following final agency action. The district court has heard two 

oral arguments, set expedited schedules for several briefs, and entered carefully 

defined preliminary injunction orders to maintain the status quo.  

The district court held a status hearing on March 7, 2024, at which counsel 

for the Plaintiffs, the Federal Defendants and the Intervenors all appeared. The 

district court issued an Order, setting an expedited briefing schedule, which 

directed Plaintiffs to file their brief for a preliminary injunction six days later on 

March 13, 2024, and for the Federal Defendants and Intervenors to file their 

response briefs seven days later on March 20, 2024. Dist. Ct. Doc. 31 (attached 

hereto as Exhibit 2). The district court’s Order set oral argument on Plaintiffs’ 

motion for a preliminary injunction to be held on March 22, 2024, at 9:00 am. Id. 

On March 21, 2024, the district court issued a text Order to continue 

maintaining the status quo until after the preliminary injunction hearing the next 

day: “In advance of tomorrow's hearing and consistent with the court's previous 

discussion with counsel on March 7, 2024, defendants are PRELIMINARILY 
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ENJOINED from closing on any land exchange involving the Upper Mississippi 

River National Wildlife and Fish Refuge before the court issues its decision on the 

pending motion for preliminary injunction.” Dist. Ct. Doc. 60 (attached hereto as 

Exhibit 3).  

The district court heard oral argument from all parties for almost two hours 

on the morning of March 22, 2024 at which point the district court stated, among 

other things, that: 

1. Plaintiffs have established a “likelihood of success on the merits.” Dist. Ct. 

Doc. 66 at 44-45. (Doc. 66 is the transcript of the March 22, 2024, preliminary 

injunction hearing and is attached hereto as Exhibit 4.). 

2. The preliminary injunction would continue “until an administrative record 

has been produced to the Court.” Id. at 62.  

3. “Both sides [are given] 30 days from receipt of that record to supplement 

their briefing as to why the record is sufficient to support the FONSI and the 

net benefit analysis.” Id.  

4. The parties should promptly “proceed with specific briefing as to the notice 

and opportunity comment requirements” that are in dispute. Id. 

On March 25, 2024, the following Monday, the district court issued an Order 

(attached hereto as Exhibit 1) continuing the preliminary injunction in order to 
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maintain the status quo, and setting forth an orderly and timely briefing schedule 

as was explained in court at the March 22, 2024, hearing.  

Taken as a whole, the district court is managing this litigation in an orderly 

manner and acting on a prompt and timely basis while maintaining the status quo. 

Intervenors’ clearly intended impact of their stay motion and 28-page supporting 

memorandum before the district court is to change the status quo and allow them 

to build through the protected National Wildlife Refuge now while judicial review 

on Plaintiffs’ substantive claims are briefed and decided later after building and 

bulldozing is completed. Intervenors’ memorandum in support of their stay 

motion before the district court states at page 1: “Work to complete the Project 

could proceed while the parties brief summary judgment motions and any further 

appeals.” Dist. Ct. Doc. 72 at 1. They have said the same before this Court. Case: 

24-1492, Doc. 9 at 1. 

That does not maintain the status quo while the district court conducts 

effective judicial review to adjudicate the issues in this case. “[T]he [district] court 

does not even [yet] have the relevant administrative record prepared [by the 

Defendant federal agencies] to review.” Dist. Ct. Doc. 62 at 3 (Exhibit 4). 

 Intervenors’ stay motion with the district court is pending. The district court 

issued an Order setting a briefing schedule that requires Plaintiffs to file their 

response brief this week, on Thursday, April 11, 2024. Dist. Ct. Doc. 74 (attached 
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hereto as Exhibit 5). The district court’s Order states that the court understands the 

Intervenors’ desire for a prompt ruling on their motion. Id. (Exhibit 5). 

Federal Rule of Appellate Procedure 8(a) states that a motion for stay 

pending appeal must first be litigated in the district court, unless the moving party 

shows that would be “impracticable” or that “a motion having been made, the 

district court denied the motion or failed to afford the relief requested.” Fed. R. 

App. P. 8(a)(2). Intervenors’ motion fails both requirements. Intervenors make 

only a single conclusory statement that “continuing to wait for a decision from the 

district court would be impractical.” Case: 24-1492, Doc. 9 at 9. The totality of their 

legal reasoning is a reference to a practice manual and a “cf” citation to Libertarian 

Party of Ill. v. Cadigan, 820 F. App’x 446 (7th Cir. 2020). In that case, the party 

“argued that moving first in the district court would be impractical, see Fed. R. 

App. P. 8(a)(2)(A)(i), because the district court already denied its request to be allowed 

to establish appropriate ballot access requirements.” (emphasis added).  

That is not the legal or factual situation in the present case. Moreover, in 

Libertarian Party, this Court ultimately “concluded that the district court did not 

abuse its discretion when it entered a preliminary injunction drafted by the Board 

and agreed to by the parties or when it granted reconsideration in part.” Libertarian 

Party v. Cadigan, No. 20-1961, Order (August 20, 2024). 
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Intervenors’ premature stay motion before this Court would disrupt the 

district court’s ability to efficiently manage this litigation and continue an orderly 

process of judicial review. Intervenors should not be allowed to impermissibly 

steamroll their project by building and bulldozing their high-voltage transmission 

line through and across the middle of the protected Upper Mississippi River 

National Wildlife and Fish Refuge before effective judicial review and the district 

court’s determination of the substantive merits of Plaintiffs’ claims, as the Seventh 

Circuit’s Opinion expected. 74 F.4th at 494-96. 

For the reasons stated above, the Plaintiffs respectfully request that this 

Court dismiss the Intervenors’ stay motion as premature and not in compliance 

with Fed. R. App. P. 8(a)(2). Intervenors have not come remotely close to meeting 

the requirements of Fed. R. App. P. 8(a)(2)(i) or 8(a)(2)(ii) to bypass a decision 

expected soon by the district court on their pending stay motion below. 

Respectfully submitted this 8th day of April, 2024 
 
 

s/ Howard A. Learner 
Howard A. Learner 
Daniel Abrams 
Environmental Law & Policy Center 
35 East Wacker Drive, Suite 1600 
Chicago, IL 60601 
(312) 673-6500 
hlearner@elpc.org 
dabrams@elpc.org 
 
Attorneys for Plaintiffs-Appellees 

Case: 24-1492      Document: 14-1            Filed: 04/08/2024      Pages: 10 (8 of 93)



8 

CERTIFICATE OF COMPLIANCE 

I hereby certify that, in accordance with Federal Rule of Appellate 

Procedure 32(a)(7) the foregoing brief contains 1580 words, as counted by 

counsel’s word processing system, excluding those portions of the brief exempted 

under Rule 32(f). 

This document complies with the typeface requirements of Fed. R. App. P.  

32(a)(5) and the type-style requirements of Circuit Rule 32(a)(6) and the type-style 

requirements of Fed. R. App. P. 32(a)(6) because this brief has been prepared in a 

proportionally-spaced typeface using Microsoft Word in 13-point Book Antiqua. 

 

DATED: April 8, 2024 

 
s/ Howard A. Learner    
Howard A. Learner 
Daniel Abrams 
Environmental Law & Policy Center 
35 East Wacker Drive, Suite 1600 
Chicago, IL 60601 
(312) 673-6500 
hlearner@elpc.org 
dabrams@elpc.org 
 
Attorneys for Plaintiffs-Appellees 
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CERTIFICATE OF SERVICE 

I hereby certify that on April 8, 2024, I electronically filed the foregoing with 

the Clerk of the Court for the United States Court of Appeals for the Seventh 

Circuit by using the CM/ECF system. I certify that all participants in the case are 

registered CM/ECF users and that service will be accomplished by the CM/ECF 

system.  

 
 

s/ Howard A. Learner    
Howard A. Learner 
Daniel Abrams 
Environmental Law & Policy Center 
35 East Wacker Drive, Suite 1600 
Chicago, IL 60601 
(312) 673-6500 
hlearner@elpc.org 
dabrams@elpc.org 
 
Attorneys for Plaintiffs-Appellees 
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Howard Learner

From: wiwd_ecf@wiwd.uscourts.gov
Sent: Friday, March 8, 2024 7:40 AM
To: wiwd_nef@wiwd.uscourts.gov
Subject: Activity in Case 3:24-cv-00139-wmc National Wildlife Refuge Association et al v. Rural 

Utilities Service et al Text Only Order

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT RESPOND to this e-mail 
because the mail box is unattended.  
***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits attorneys of record and 
parties in a case (including pro se litigants) to receive one free electronic copy of all documents filed electronically, if 
receipt is required by law or directed by the filer. PACER access fees apply to all other users. To avoid later charges, 
download a copy of each document during this first viewing. However, if the referenced document is a transcript, the 
free copy and 30 page limit do not apply. 

U.S. District Court 

Western District of Wisconsin 

Notice of Electronic Filing 

The following transaction was entered on 3/8/2024 at 7:40 AM CST and filed on 3/8/2024 
Case Name:  National Wildlife Refuge Association et al v. Rural Utilities Service et al 
Case Number: 3:24-cv-00139-wmc 

Filer: 
Document Number: 31(No document attached) 

Docket Text:  
** TEXT ONLY ORDER ** 
The court held a telephonic hearing on plaintiff's motion for a temporary restraining order (dkt. 
[2]), at which counsel for plaintiffs, the federal defendants, and interested utilities appeared. 
As discussed at the hearing, plaintiff's motion for a TRO is DENIED, and defendants' motion to 
convert the TRO to a motion for preliminary injunction (dkt. [15]) is GRANTED subject to the 
following schedule: plaintiff's brief in support of a preliminary injunction and proposed 
findings of fact are due March 13, 2024; defendants' brief in opposition and response to 
proposed findings of fact are due March 20, 2024; and an in-person hearing will be held March 
22, 2024, beginning at 9:00 a.m. Signed by District Judge William M. Conley on 3/8/2024. (rks)  

3:24-cv-00139-wmc Notice has been electronically mailed to: 

Leslie K. Herje     leslie.herje@usdoj.gov, angelica.santana@usdoj.gov, anne.gassere@usdoj.gov, 
caseview.ecf@usdoj.gov, jennifer.loy@usdoj.gov 

Stacey Bosshardt     SBosshardt@perkinscoie.com, docketwdc@perkinscoie.com, dpalacios@perkinscoie.com, 
spais@perkinscoie.com 

Howard A. Learner     HLearner@elpc.org, aestrada@elpc.org, cboyce@elpc.org, mdambriunas@elpc.org 
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Thomas Christian Jensen     tjensen@perkinscoie.com, memerson@perkinscoie.com, sbosshardt@perkinscoie.com, 
spais@perkinscoie.com 
 
Edward Andersen Boling     TedBoling@perkinscoie.com 
 
Daniel HB Abrams     dabrams@elpc.org 
 
Kimberly Anne Cullen     kimberly.cullen@usdoj.gov 
 
U.S. Attorneys_Civil Notices     usawiw-civilecfnotices@usdoj.gov 
 
Reade Wilson     reade.wilson@usdoj.gov 
 
3:24-cv-00139-wmc Notice will be delivered by other means to::  
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Howard Learner

From: wiwd_ecf@wiwd.uscourts.gov
Sent: Thursday, March 21, 2024 10:53 AM
To: wiwd_nef@wiwd.uscourts.gov
Subject: Activity in Case 3:24-cv-00139-wmc National Wildlife Refuge Association et al v. Rural 

Utilities Service et al Text Only Order

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT RESPOND to this e-mail 
because the mail box is unattended.  
***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits attorneys of record and 
parties in a case (including pro se litigants) to receive one free electronic copy of all documents filed electronically, if 
receipt is required by law or directed by the filer. PACER access fees apply to all other users. To avoid later charges, 
download a copy of each document during this first viewing. However, if the referenced document is a transcript, the 
free copy and 30 page limit do not apply. 

U.S. District Court 

Western District of Wisconsin 

Notice of Electronic Filing 

The following transaction was entered on 3/21/2024 at 10:52 AM CDT and filed on 3/21/2024 
Case Name:  National Wildlife Refuge Association et al v. Rural Utilities Service et al 
Case Number: 3:24-cv-00139-wmc 

Filer: 
Document Number: 60(No document attached)  

Docket Text:  
** TEXT ONLY ORDER ** 
In advance of tomorrow's hearing and consistent with the court's previous discussion with 
counsel on March 7, 2024, defendants are PRELIMINARILY ENJOINED from closing on any 
land exchange involving the Upper Mississippi River National Wildlife and Fish Refuge before 
the court issues its decision on the pending motion for preliminary injunction. Signed by 
District Judge William M. Conley on 3/21/2024. (jls)  

3:24-cv-00139-wmc Notice has been electronically mailed to:  

Lisa M. Agrimonti     lagrimonti@fredlaw.com, autodockets@fredlaw.com, rgangl@fredlaw.com 

Leslie K. Herje     leslie.herje@usdoj.gov, angelica.santana@usdoj.gov, anne.gassere@usdoj.gov, 
caseview.ecf@usdoj.gov, jennifer.loy@usdoj.gov 

Jeremy Charles Marwell     jmarwell@velaw.com 

Stacey Bosshardt     SBosshardt@perkinscoie.com, docketwdc@perkinscoie.com, dpalacios@perkinscoie.com, 
spais@perkinscoie.com 
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Howard A. Learner     HLearner@elpc.org, aestrada@elpc.org, cboyce@elpc.org, mdambriunas@elpc.org 
 
Justin William Chasco     jchasco@fredlaw.com 
 
Haley Waller Pitts     hwallerpitts@fredlaw.com, autodockets@fredlaw.com, edaniels@fredlaw.com 
 
Thomas Christian Jensen     tjensen@perkinscoie.com, memerson@perkinscoie.com, sbosshardt@perkinscoie.com, 
spais@perkinscoie.com 
 
Edward Andersen Boling     TedBoling@perkinscoie.com 
 
James T. Dawson     jamesdawson@velaw.com 
 
Daniel HB Abrams     dabrams@elpc.org 
 
Kimberly Anne Cullen     kimberly.cullen@usdoj.gov, efile_nrs.enrd@usdoj.gov 
 
U.S. Attorneys_Civil Notices     usawiw-civilecfnotices@usdoj.gov 
 
Reade Wilson     reade.wilson@usdoj.gov, efile_nrs.enrd@usdoj.gov 
 
Gabriel Loew Tabak     gtabak@awea.org 
 
3:24-cv-00139-wmc Notice will be delivered by other means to::  
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Howard Learner

From: wiwd_ecf@wiwd.uscourts.gov
Sent: Tuesday, April 2, 2024 1:11 PM
To: wiwd_nef@wiwd.uscourts.gov
Subject: Activity in Case 3:24-cv-00139-wmc National Wildlife Refuge Association et al v. Rural 

Utilities Service et al Text Only Order

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT RESPOND to this e-mail 
because the mail box is unattended.  
***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits attorneys of record and 
parties in a case (including pro se litigants) to receive one free electronic copy of all documents filed electronically, if 
receipt is required by law or directed by the filer. PACER access fees apply to all other users. To avoid later charges, 
download a copy of each document during this first viewing. However, if the referenced document is a transcript, the 
free copy and 30 page limit do not apply. 

U.S. District Court 

Western District of Wisconsin 

Notice of Electronic Filing  
 
The following transaction was entered on 4/2/2024 at 1:10 PM CDT and filed on 4/2/2024  
Case Name:  National Wildlife Refuge Association et al v. Rural Utilities Service et al 
Case Number: 3:24-cv-00139-wmc 

Filer:  

Document Number: 74(No document attached)  

Docket Text:  
** TEXT ONLY ORDER ** 
The court is in receipt of intervenor-defendants' motion to stay pending appeal and for 
expedited consideration (dkt. #[71]), as well as plaintiffs' request for an additional seven days 
to respond beyond the automatic seven-day deadline (dkt. #[73]). Given that the motion to stay 
reads more as a motion to reconsider, the court agrees that some extension to respond is 
appropriate while recognizing the intervenor-defendants' desire to expedite a request for stay 
by the Seventh Circuit should this court deny its motion. Accordingly, the court will extend the 
deadline for plaintiffs' response by three days, making it due on or before April 11th. Signed 
by District Judge William M. Conley on 4/2/2024. (lam)  

 
3:24-cv-00139-wmc Notice has been electronically mailed to:  
 
Lisa M. Agrimonti     lagrimonti@fredlaw.com, autodockets@fredlaw.com, rgangl@fredlaw.com 
 
Leslie K. Herje     leslie.herje@usdoj.gov, angelica.santana@usdoj.gov, anne.gassere@usdoj.gov, 
caseview.ecf@usdoj.gov, jennifer.loy@usdoj.gov 
 
Jeremy Charles Marwell     jmarwell@velaw.com 
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Stacey Bosshardt     SBosshardt@perkinscoie.com, docketwdc@perkinscoie.com, dpalacios@perkinscoie.com, 
spais@perkinscoie.com 
 
Howard A. Learner     HLearner@elpc.org, aestrada@elpc.org, cboyce@elpc.org, mdambriunas@elpc.org 
 
Justin William Chasco     jchasco@fredlaw.com 
 
Haley Waller Pitts     hwallerpitts@fredlaw.com, autodockets@fredlaw.com, edaniels@fredlaw.com 
 
Thomas Christian Jensen     tjensen@perkinscoie.com, memerson@perkinscoie.com, sbosshardt@perkinscoie.com, 
spais@perkinscoie.com 
 
Edward Andersen Boling     TedBoling@perkinscoie.com 
 
James T. Dawson     jamesdawson@velaw.com 
 
Daniel HB Abrams     dabrams@elpc.org 
 
Kimberly Anne Cullen     kimberly.cullen@usdoj.gov, efile_nrs.enrd@usdoj.gov 
 
U.S. Attorneys_Civil Notices     usawiw-civilecfnotices@usdoj.gov 
 
Reade Wilson     reade.wilson@usdoj.gov, efile_nrs.enrd@usdoj.gov 
 
Gabriel Loew Tabak     gtabak@awea.org 
 
3:24-cv-00139-wmc Notice will be delivered by other means to::  
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