
 
 

 

 

 
 
September 24, 2020 

 
VIA EMAIL TO: mlindsey@ncis.net  
  
 
Mr. Max Lindsey 
Corporation Counsel 
Ashland County  
Anich, Wickman & Lindsey S.C. 
220 Sixth Avenue West 
Ashland, WI 54806 
 
Dear Attorney Lindsey: 

We represent the Tavern League of Wisconsin (“TLW”).  This letter is to inform you of 
our concerns regarding the legality of the Order issued by the Ashland County Health & Human 
Services Department (the “Ashland County HHS” or the “Department”) on September 22, 2020 
titled “Order of the Public Health Officer of Ashland County Imposing a Temporary Closure  of 
the Bars/Taverns within the City of Ashland and Immediate Surrounding Area to Reduce the 
Spread of COVID-19” (the “Closure Order”).   

The Closure Order is in direct violation of the Wisconsin Supreme Court’s holding in 
Wisconsin Legislature v. Palm and exceeds the Department’s authority under state law.  Further, 
the Closure Order fails to satisfy the vital due process protections in state administrative law for 
enforcement of local health orders relating to controlling the spread of communicable diseases.   

Accordingly, on behalf of the TLW and its members in Ashland County, we urge the 
Department to immediately rescind the order.  In the event the Department does not comply with 
this request, we are prepared to take all necessary legal action to protect the rights of bar and 
tavern owners in Ashland County.   

To be clear: our goal is not to diminish the seriousness of COVID-19, but instead ensure 
that any efforts adopted by the County to limit the spread of the disease are consistent with state 
law and the powers and authority of local health departments.  The hospitality industry has been 
especially devastated by the pandemic.  The Closure Order exacerbates these existing challenges 
by arbitrarily targeting bars and taverns in a manner that exceeds the Department’s authority and 
deprives those businesses of important protections guaranteed by the state law. 

Instead of adopting the onerous and unauthorized action of ordering bars and taverns to 
close, the County should adopt an order that complies with state law.  The TLW stands ready to 
assist the Department in developing guidelines or requirements that can limit the spread of 
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COVID-19, while not depriving our members of the ability to operate their small businesses and 
earn a living.   

However, the current Closure Order is in violation of state law as discussed below.   

1. The Closure Order is in direct violation of the explicit holding of the Wisconsin 
Supreme Court in Wisconsin Legislature v. Palm. 

In Wisconsin Legislature v. Palm, the Wisconsin Supreme Court explicitly and 
unequivocally held that the Wisconsin Department of Health Services’ Safer at Home Order 
closing businesses exceeded the agency’s statutory authority:  

We further conclude that Palm’s order confining all people to their homes, 
forbidding travel, and closing businesses exceed the statutory authority of Wis. 
Stat. s. 252.02 upon with Palm claims to rely.1 

The court reached this decision because “nothing in § 252.02(4) permits Palm to close ‘All for-
profit and non-profit businesses with a facility in Wisconsin, except [those Palm defines as 
essential businesses and operations].’”2   

While the order in Palm was issued by the state department, the same analysis applies to 
the Closure Order here.  The local health department powers under Wis. Stat. § 252.03 mirror the 
powers of the state department under Wis. Stat. § 252.02.   

Under the Supreme Court’s holding in Palm, the Closure Order clearly exceeds the 
Department’s authority.  The order directs that “bars and/or taverns…within the City Limits of 
Ashland and up to 2.5 miles from the City Limits are to be closed.”3  While limited exceptions 
apply for businesses deemed “restaurants”, those not satisfying that arbitrary definition must 
close or face an initial forfeiture of up to $500 and subsequent forfeiture of up to $800.  

No state law or local ordinance grants the local health department the authority to close 
entire classes of businesses as the Closure Order purports to do.  Ashland County Ordinance 010-
2003-49, is itself an insufficient source of authority to enforce the Closure Order.  The Ordinance 
was adopted pursuant to authority granted by Wis. Stat. Chapter 251, outlining local health 
officer authority, and Wis. Stat. Chapter 254, relating to environmental health.4  The Ordinance 
makes no reference to Wis. Stat. Chapter 252 which establishes the powers and duties of local 
health departments to combat communicable disease. 

 
1 Wisconsin Legislature v. Palm, 2020 WI 42, ¶ ¶ 4, 59, 391 Wis. 2d 497, 533, 942 N.W.2d 900, 918, 2020 WL 
2465677. 

2 Id. at ¶ 50. 

3 Closure Order, Sec. 1. 

4 Ashland County Ordinance 010-2003-49, Sec. 1.03. 
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As established by the Legislature in Chapter 251, “the provision of public health services 
in this state is a matter of statewide concern.”5  Therefore, the county’s administrative home rule 
powers are limited by state public health statutes and actions must be consistent with the state 
law.6  Local health departments derive their authority from the state legislature and the 
Department of Health Services.  Local health officers’ responsibilities and powers are tied to 
state statutes and rules, as well as local regulations and ordinances if those regulations and 
ordinances are consistent with state public health statutes and rules.7  

In Wisconsin, the state Department of Health Services is the “lead agency for public 
health” and has the responsibility to maintain a public health system “in cooperation with local 
health departments.”8  DHS also the responsibility to “establish statewide health objectives and 
delegate power to local health departments to achieve the objectives.”  Wis. Stat. § 250.03(1)(e).  
Additionally, in certain circumstances, “the [DHS] secretary may designate a local health 
department as an agent of the department and confer upon the local health department, acting 
under that agency, the powers and duties of the public health authority.”  Wis. Stat. § 250.042(1).  
Because DHS can delegate its authority to local health departments, local health departments 
necessarily lack independent authority in excess of what DHS possesses. 

2. The Department has failed to comply with the process prescribed in Wis. Admin. Code 
§ DHS 145.06(6) for taking actions against business to limit the spread of 
communicable diseases. 

In addition to exceeding the Department’s authority under state law, the Closure Order 
entirely skirts the procedures in state administrative law governing how a local health department 
may exercise its legitimate powers to control the spread of communicable diseases. 

Wis. Admin. Code § DHS 145.06(6) establishes a framework for local health officials to 
“direct persons who own or supervise real or physical property…, which present a threat of 
transmission of any communicable disease…to do what is reasonable and necessary to abate the 
threat of transmission.”9  This process includes vital due process protections that limit a local 
health officer’s authority to act unilaterally or arbitrarily.  

 

 
5 Wis. Stat. § 251.001. 

6 Wis. Stat. s. 59.03 (“Every county may exercise any organizational or administrative power, subject only to the 
constitution and to any enactment of the legislature which is of statewide concern and which uniformly affects every 
county.) See Black v. City of Milwaukee, 2016 WI 47, ¶ 26. 

7 Wis. Stat. § 251.06(3). 

8 Wis. Stat. § 250.03. 

9 Wis. Admin. Code. § DHS 145.06(6). 
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A local health official may only enforce such a directive by following the procedures in 
Wis. Admin. Code § DHS 145.06(5).  This process requires the official to petition a court of 
record to order the person to comply, and further requires the local health official to: 

 
• Support the petition with “clear and convincing evidence of the allegation” (i.e., 

that the physical property presents a threat of transmission of communicable 
disease); 
 

• Provide the respondent with “the directive in writing,” including “evidence that 
supports the allegation” and “the opportunity to seek counsel”; and 

 
• Demonstrate that “the remedy proposed is the least restrictive on the respondent 

which would serve to correct the situation and to protect the public’s health.”10   
 

The Closure Order at issue here fails to follow the prescribed process entirely: 

• In applying broadly to all bars and taverns within a specified area, it is 
unsupported by clear and convincing evidence that a given premises “present[s] a 
threat of transmission of any communicable disease”; 

• The specific bars and taverns affected by the Closure Order have not been 
provided the directive in writing with evidence supporting the allegation that their 
respective premises present a threat of transmission; and    

• Far from using the least restrictive means, by ordering the businesses to close 
entirely it employs the most restrictive means possible.11  

3. Orders and regulations of a local board of health may only take effect after publication 
as a class 1 notice. 

Under Wis. Stat. § 251.135, orders and regulations of a local board of health take effect 
immediately after publication as a class 1 notice under Ch. 985.  To date, we are unaware of any 
publication of the Closure Order consistent with these requirements.  If the Department intends 
to proceed with enforcement of the Closure Order, we request it delay any enforcement until 
appropriate notice has been provided as required by law.  

Conclusion 

Based on the information set forth above, the Tavern League of Wisconsin respectfully 
requests that the Department rescind the Closure Order.  TLW and its members stand willing to 

 
10 Wis. Admin. Code. § DHS 145.06(5). 

11 And as discussed above in Sec. 1., it purports to adopt a means that is entirely outside the scope of the local 
department’s authority under state law. 
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assist the Department in limiting the spread of COVID-19, but all efforts to do so must be 
consistent with state law.  In the event the Department is not willing to rescind the Closure 
Order, we intend to pursue all legal action necessary to bring the Department’s actions into 
conformity with state law.   

Thank you for consideration.  We look forward to discussing this with you at your 
earliest convenience.  I can be reached at 608-284-2224 or zbemis@gklaw.com. 

 
 Sincerely, 

 
GODFREY & KAHN, S.C. 
/s/  Zachary P. Bemis 
 
Zachary P. Bemis  
 
 

Cc: Ms. Elizabeth Szot, Ashland County Health Department (via email)  
Mr. David Meany, District Attorney (via email) 
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