Testimony of ACLU of Wisconsin In Opposition to permanent rules to amend Chapters UWS 17, Wis.
Admin. Code

President John Behling and Members of the Board of Regents:

Thank you for the opportunity to provide testimony in opposition to permanent rules to amend
Chapters UWS 17, Wis. Admin. Code. These new rules threaten First Amendment rights by endorsing
the suspension and expulsion of student protesters who merely “interfere with the rights of others to
engage in or listen to expressive activity.” This is overly broad and could potentially silence speech and
expression. Students attending a lecture are left to guess whether booing a statement that others
applaud, or asking a pointed question during a Q&A period will be deemed to “interfere” with those
who support the speaker’s views. And protesters outside a speaker’s venue may legitimately wonder
whether an attempt to persuade another student not to attend will be subject to punishment for
interfering. That the punishment could include suspension or expulsion makes the cost of guessing
wrong so high that many students may self-censor, an unacceptable result in a university community
committed to open and robust debate.

Instead of protecting free expression, this new policy will have the opposite effect – threatening the
First Amendment rights of students and suppressing constitutionally-protected speech. Giving
controversial figures the right to speak – which the ACLU supports – does not mean denying students
the right to protest them. Rather than restricting free speech, the University of Wisconsin should foster
an environment where all voices are heard and competing viewpoints can be aired without fear of
punishment or expulsion. The university should not make this misguided policy a permanent rule.

College students across America have long been at the forefront of the First Amendment conversation.
Campuses have frequently been the epicenter for confronting controversial issues and feeling out social
discourse through oratory and protest. Accordingly, higher education institutions have historically
struggled to balance the free speech rights of students against those of invited guest speakers.

To those unfamiliar with its rich history and tension with First Amendment rights, the University of
Wisconsin–Madison is the site of the infamous Dow Chemical protests in late 1960s. UW–Madison was
the first major higher education institution to have an on-campus protest turn violent and necessitate a
multiple-day campus shutdown. In fact, throughout the ‘60s, UW–Madison students engaged in sit-ins,
walkouts, boycotts, massive rallies, and heckling on a variety of issues, from the Vietnam War to civil
rights for African Americans. While each instance of protest was met with varying forms of discipline,
citations, suspensions, and even arrests, UW–Madison did not attempt to preemptively curb protest in
any way other than continuing to discourage violent behavior.

The UW Regents now believe that protesting is still permissible but disrupting others’ free speech rights
through certain acts of protest is not. The problem is that where they draw the line is murky. In an
uncharacteristic shift from its history of protecting broad forms of protest, in October 2017, the
University of Wisconsin Board of Regents passed a policy that would require a student to be suspended
or even expelled if they more than once attempt to silence a speaker or shut down an event with a
disruption.

The problem is that the University seems to be prioritizing speech that is likely to garner protest over a
student’s right to protest. Both are considered protected speech under the First Amendment, so why
does one result in suspension or expulsion while the other receives a shield of policy protection?

The Supreme Court of the United States has made it clear that First Amendment protection in
educational settings is often a fact-specific inquiry, but vague and overbroad restrictions on speech and
expression will likely be found unconstitutional. More importantly, where there are less restrictive
options available to protect whatever the asserted governmental interest in limiting speech, the
government action is probably unconstitutional.[1] In the 2007 Supreme Court case Morse v. Frederick,
the Court found that the First Amendment did not protect a high school student’s right to display a
banner reading “Bong Hits 4 Jesus”. While it was clear that students have the right to engage in political
speech and protest, the Court believed that the right was outweighed by the school’s mission to
discourage drug use among young, impressionable high school students. Again, it was a fact-specific
inquiry that largely turned on the validity of the school’s reasoning in curbing the student’s speech that
likely does not apply to college students, who are presumptively better equipped to evaluate
controversial speech.

The UW Regents are attempting to curb student speech and expression with the sole justification that
other speech ought not be disturbed. There is no specific factual justification that applies to protecting
college students. The policy is also overbroad in its definition of disruption. It considers “blocking the
vision of others in any manner” and “producing noise that interferes with events and activities” as forms
of disruptive speech subject to the sanction of suspension or expulsion if done more than once.

Setting aside the fact that the guidelines are extremely broad, arguably, there are multiple less
restrictive ways for the University to achieve its goal in protecting unpopular speech that do not include
the drastic measure of expelling a student from college after two disruptions. Students around the
country are challenging stricter campus speech rules and litigation surrounding protected speech is
active and ongoing in the federal circuits, which often focuses on the content of the speech at issue.

While the Regents maintain that this does not single out protest based on content, it seems a difficult
pill for students to swallow given the fact that these actions are only triggered when someone is

protesting an event, viewpoint, or concept they might disagree with. That in itself could read as a
content-based restriction.

It seems disingenuous for the UW System to cloak these rules under the mandate of First Amendment
protection. From a constitutional perspective, the First Amendment does not require UW to protect a
speaker from being shouted down or heckled nor does it require UW to prevent hecklers or other
dissidents from controlling what is said on campus. As a public educational institution, UW may want to
commit to the position that free discussion is of the highest importance on a college campus and, in
keeping with its duty to foster that discussion, it will not allow certain types of speech to be eliminated
from circulation. To suspend or expel a student for protesting is an extreme measure. The First
Amendment answer to disfavored speech is not to limit expression opposing the viewpoint, it is to
encourage robust debate by making space for the speaker and the protestor.
Please reconsider adopting permanent rules to amend Chapters UWS 17, Wis. Admin. Code.

[1] Ashcroft v. ACLU, 542 U.S. 656 (2004).
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August 19, 2019
Testimony of ACLU of Wisconsin
In Opposition to permanent rules to amend Chapters UWS 17, Wis. Admin. Code
Via email to board@uwsa.edu
President John Behling and Members of the Board of Regents:
Thank you for the opportunity to provide testimony in opposition to permanent rules to amend
Chapters UWS 17, Wis. Admin. Code. These new rules threaten First Amendment rights by endorsing
the suspension and expulsion of student protesters who merely “interfere with the rights of others to
engage in or listen to expressive activity.” This is overly broad and could potentially silence speech and
expression. Students attending a lecture are left to guess whether booing a statement that others
applaud, or asking a pointed question during a Q&A period will be deemed to “interfere” with those
who support the speaker’s views. And protesters outside a speaker’s venue may legitimately wonder
whether an attempt to persuade another student not to attend will be subject to punishment for
interfering. That the punishment could include suspension or expulsion makes the cost of guessing
wrong so high that many students may self-censor, an unacceptable result in a university community
committed to open and robust debate.
Instead of protecting free expression, this new policy will have the opposite effect – threatening the
First Amendment rights of students and suppressing constitutionally-protected speech. Giving
controversial figures the right to speak – which the ACLU supports – does not mean denying students
the right to protest them. Rather than restricting free speech, the University of Wisconsin should foster
an environment where all voices are heard and competing viewpoints can be aired without fear of
punishment or expulsion. The university should not make this misguided policy a permanent rule.
College students across America have long been at the forefront of the First Amendment conversation.
Campuses have frequently been the epicenter for confronting controversial issues and feeling out social
discourse through oratory and protest. Accordingly, higher education institutions have historically
struggled to balance the free speech rights of students against those of invited guest speakers.
To those unfamiliar with its rich history and tension with First Amendment rights, the University of
Wisconsin–Madison is the site of the infamous Dow Chemical protests in late 1960s. UW–Madison was
the first major higher education institution to have an on-campus protest turn violent and necessitate a
multiple-day campus shutdown. In fact, throughout the ‘60s, UW–Madison students engaged in sit-ins,
walkouts, boycotts, massive rallies, and heckling on a variety of issues, from the Vietnam War to civil
rights for African Americans. While each instance of protest was met with varying forms of discipline,
citations, suspensions, and even arrests, UW–Madison did not attempt to preemptively curb protest in
any way other than continuing to discourage violent behavior.

The UW Regents now believe that protesting is still permissible but disrupting others’ free speech rights
through certain acts of protest is not. The problem is that where they draw the line is murky. In an
uncharacteristic shift from its history of protecting broad forms of protest, in October 2017, the
University of Wisconsin Board of Regents passed a policy that would require a student to be suspended
or even expelled if they more than once attempt to silence a speaker or shut down an event with a
disruption.
The problem is that the University seems to be prioritizing speech that is likely to garner protest over a
student’s right to protest. Both are considered protected speech under the First Amendment, so why
does one result in suspension or expulsion while the other receives a shield of policy protection?
The Supreme Court of the United States has made it clear that First Amendment protection in
educational settings is often a fact-specific inquiry, but vague and overbroad restrictions on speech and
expression will likely be found unconstitutional. More importantly, where there are less restrictive
options available to protect whatever the asserted governmental interest in limiting speech, the
government action is probably unconstitutional. 1 In the 2007 Supreme Court case Morse v. Frederick,
the Court found that the First Amendment did not protect a high school student’s right to display a
banner reading “Bong Hits 4 Jesus”. While it was clear that students have the right to engage in political
speech and protest, the Court believed that the right was outweighed by the school’s mission to
discourage drug use among young, impressionable high school students. Again, it was a fact-specific
inquiry that largely turned on the validity of the school’s reasoning in curbing the student’s speech that
likely does not apply to college students, who are presumptively better equipped to evaluate
controversial speech.
The UW Regents are attempting to curb student speech and expression with the sole justification that
other speech ought not be disturbed. There is no specific factual justification that applies to protecting
college students. The policy is also overbroad in its definition of disruption. It considers “blocking the
vision of others in any manner” and “producing noise that interferes with events and activities” as
forms of disruptive speech subject to the sanction of suspension or expulsion if done more than once.
Setting aside the fact that the guidelines are extremely broad, arguably, there are multiple less
restrictive ways for the University to achieve its goal in protecting unpopular speech that do not
include the drastic measure of expelling a student from college after two disruptions. Students around
the country are challenging stricter campus speech rules and litigation surrounding protected speech
is active and ongoing in the federal circuits, which often focuses on the content of the speech at issue.
While the Regents maintain that this does not single out protest based on content, it seems a difficult
pill for students to swallow given the fact that these actions are only triggered when someone is
protesting an event, viewpoint, or concept they might disagree with. That in itself could read as a
content-based restriction.
It seems disingenuous for the UW System to cloak these rules under the mandate of First Amendment
protection. From a constitutional perspective, the First Amendment does not require UW to protect a

1

Ashcroft v. ACLU, 542 U.S. 656 (2004).

speaker from being shouted down or heckled nor does it require UW to prevent hecklers or other
dissidents from controlling what is said on campus. As a public educational institution, UW may want
to commit to the position that free discussion is of the highest importance on a college campus and, in
keeping with its duty to foster that discussion, it will not allow certain types of speech to be eliminated
from circulation. To suspend or expel a student for protesting is an extreme measure. The First
Amendment answer to disfavored speech is not to limit expression opposing the viewpoint, it is to
encourage robust debate by making space for the speaker and the protestor.
Please reconsider adopting permanent rules to amend Chapters UWS 17, Wis. Admin. Code.

Entry ID
246
Submission Date
08/05/2019
Name
Amy Dean
Address
149 Lueders Rd
Sauk City, WI 53583-1281
Map It
Email (Optional)
awrollproductions@gmail.com
Comments
If the University aligns with our constitutional rights and civil duties, then let it honor the promise of freedom and
liberty. Students have the right to assemble peacefully.
All speakers on campuses should have freedom of speech, as should those who go to see them, as should
those who wish to protest the topic or person speaking. Punishing students for voicing dissent is wrong. College
should be a place to learn that your voice matters.

Entry ID
253
Submission Date
08/13/2019
Name
Apoorv Saraogee
Address
918 Harbor House Drive unit 6
Madison, WI 53719
Map It
UW Institution or Organization (Optional)
Madison
Comments
’and other disorderly misconduct that materially and substantially disrupts the free expression of others’
This language is too open to interpretation. University officials will target marginalized groups implicitly or
explicitly and lead to discrimination. Additionally, mandatory expulsion for a student is too extreme of a
measure. We are a learning institution.

Entry ID
255
Submission Date
08/14/2019
Name
Cheryl Soref
Address
8306 Red Granite Road
Madison, WI 53719
Map It
Email (Optional)
cmsoref@gmail.com
UW Institution or Organization (Optional)
UW-Madison
Comments
To: the UW Board of Regents
Date: August 14, 2019
Re: Proposed Nonacademic Student Misconduct Plan
Why should right-wing speakers’ first amendment rights to speak, particularly in the case of those who espouse
White-Nationalist ideologies, racism, bigotry, and violence against any that are seen as “not us” take
precedence over those of protestors of hate-speech under any guise, be those protestors UW-Madison
students or not?
Why has the UW Board of Regents decided that right-wing appeasement is a good strategy, and something that
the Regents would be proud to endorse and to publicize? Worse yet, what kind of example do the Regents think
that this proposed plan’s approval would send to other institutes of higher learning across the USA and the
world, especially in light of the right-wing-rhetoric-induced mass murders, recent and historic, in El Paso, Texas;
in a Pittsburgh synagogue in 2018; or after the death of counter-protester Heather Heyer in Charlottesville in
2017; or after any of the race/gender/faith-based genocides of the 20th and 21st centuries including but not
limited to World War II’s mass murder of Jews, LGBTQ persons, and Gypsies. Does the UW Board of Regents
really mean to legitimize the bad ideas and magical thinking behind such current events as the ongoing civil war
in Yemen, and the systemic institutional racism inherent in American policy regarding race, religion, and gender
equality?
As a female and a Jew, I have experienced discrimination personally. As an American, I can be ashamed of
political policy that prevents people in the US from any background from achieving their full potential due to
poverty, skin color, religiously-mandated clothing, or any other easily discernable “difference” that makes some
Americans consider them to be “other” and therefore not worthy of respect, equality, and human rights.
I strongly urge the UW Board of Regents not to support the proposed Nonacademic Student Misconduct Plan.
The USA was founded on principles of healthy dissent and discussion. Do not legislate away our students’ right
to question or oppose the ideas of others, any more than the Board of Regents should prevent invited
nonacademic speakers from having their say. In fact, I suggest that nonacademic speakers who incite
disruptive behaviors from audiences be subjected to investigation and possible banning, and not just those
students whose protests are judged to be misconduct. If a nonacademic speech incites student misconduct, it
may be worthwhile to determine why and save the University the embarrassment of hosting a Neo-Nazi.
I leave you with this quote: “I wholly disapprove of what you say—and will defend to the death your right to say
it.” 1919, Voltaire in His Letters: Being a Selection from His Correspondence, Translated and Edited by S. G.
Tallentyre (Actual author and translator: Evelyn Beatrice Hall), (Commentary on letter 22 from Voltaire to
Helvétius), Quote Page 65, Published by G. P. Putnam’s Sons, New York. The right of free speech applies to
all, protesters and protested alike.
Cheryl Soref PhD

8306 Red Granite Road, Madison, WI 53719
BS Genetics 1986 UW-Madison
Current employee of UW-Madison

Entry ID
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Submission Date
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Name
Christine Evans
Address
3454 N MURRAY AVE
MILWAUKEE, WI 53211
Map It
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UW Milwaukee
Comments
I strongly urge the Regents to reject proposed modifications to Chapter UWS 17 that are supposedly designed
to protect free speech on our campuses. This policy is far too broadly defined and thus is almost certain to be
applied selectively to retaliate against students whose speech does not please university administrators,
regents, or outside groups seeking to influence university campuses nationally. Indeed, the source of this
policy's text is a national right-wing organization, based in Arizona, which should not be invited to impose its
outsider agenda on Wisconsin students. This proposed change has been rejected, moreover, by our WI
legislature, which allowed this proposal to die in a state Senate committee. There is no enthusiasm for this
policy in the UW system or our own political representatives, so I fail to understand why the Regents are
proposing the introduction of this policy, which can only serve to limit free expression on campuses and prevent
students from learning in an environment in which ideas are contested and discussed openly, including through
student protest.

Entry ID
264
Submission Date
08/16/2019
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Chukwudi Nnacheta
Address
No 7a Surulere Millennium Aletor Estate Oke-Alo Gbagada, Lagos State.
Lagos state, Lagos state Lagos state 100234
Map It
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Chukd977@Gmail.com
UW Institution or Organization (Optional)
Albany State University
Comments
It has been a dream for me to study safety control in Albany State University. If I get it I'll make the best out of it.

Entry ID
267
Submission Date
08/16/2019
Name
Dang Yang
Address
2003 Meadow Lane
Eau Claire, WI 54701
Map It
Email (Optional)
dangyang3631@gmail.com
UW Institution or Organization (Optional)
UW-Eau Claire
Comments
As a community member in Eau Claire and an alum of UW-Eau Claire, I strongly oppose the original adoption
of UW-System's Regent Policy Document 4-21. The codification of a standardized sanction to expel a student
for three "violations" is highly problematic. First, there is little likelihood for agreement about the definition of
what "materially and substantially disrupts the free expression of others" means. Second, sanctions for
disorderly conduct already exist. Third, the stated sanction of expulsion is too much--the punishment is far
harsher than the conduct. Fourth, the commitment to the freedom of expression is codified in other places
already and such a policy and its associated sanctions (as written) are completely unnecessary.
Moreover, there are no guidelines or policies outlining the consequences that UW System employees face
when they violate the rights of students. The irony is problematic.
Please rescind UW-System Regent Policy Document 4-21 in its entirety.

August 20, 2019
President John Behling and Members of the Board of Regents
University of Wisconsin System
Office of the Board of Regents
1860 Van Hise Hall
1220 Linen Dr.
Madison, WI 53706
Via email to board@uwsa.edu
RE: Testimony in Opposition to permanent rules to amend Chapters UWS 17, Wis. Admin. Code
President John Behling and Members of the Board of Regents:
Defending Rights & Dissent is a national civil liberties organization that works to uphold, defend, and
strengthen the right to engage in political expression. We are opposed to the permanent rules to amend
Chapters UWS 17, Wis. Admin. Code.
We fully support and understand the importance of free expression, especially in academic settings. As an
organization founded by victims of the House Un-American Activities Committee, some of our founders
were the subject of campus free speech fights1, having been barred from speaking at public universities.
Since then we have repeatedly opposed efforts that would restrict speech in higher education, threaten
academic freedom, or silence student activism.
Because of this firm commitment to robust and unfettered free expression rights in higher education, we
oppose the permanent rules to amend Chapters UWS 17, Wis. Admin. Code. While the stated purpose
may be to defend free expression rights, it will chill speech and runs afoul of the First Amendment.
The proposed rules create mandatory penalties for “[p]rotests and demonstrations that materially and
substantially disrupt the rights of others to engage in or listen to expressive activity,” including
suspension and expulsion for repeat offenders. Such a statement is vague, and will leave a layperson
wondering what speech is or isn’t included. For example, would peacefully holding a sign during a talk
constitute a disruption? What about booing or other articulation of disagreement similar in nature to
applause that signals disapproval or disagreement? If students protest outside of an event could that rise to
the threshold warranting mandatory disciplinary action?

See “Students Protested North Carolina’s Speakers Ban” at https://www.newsobserver.com/living/livcolumns-blogs/past-times/article73300257.html
1

Given the vague language and severe consequences, it is highly likely that students will refrain from
engaging in constitutionally protected expression. These regulations therefore will harm, not protect, free
speech.
Defending Rights & Dissent also notes the purported origins of this regulation. Students protested during
a speech by Ben Shapiro, who had been invited to campus by a student group. While these protests may
have temporarily disrupted Shapiro’s speech, they ultimately did not prevent him from delivering his
remarks. The policy is therefore at best a vastly disproportionate response and at worst a solution in
search of problem. In either case, it does more harm than good.
Defending Rights & Dissent believes that free expression, including the rights of student groups to invite
speakers, is of vital importance to higher education settings. This right of free expression, however, does
not limit the expression rights of others to criticize what is being said, to vocalize disagreement, or to
engage in their own counter protest. The vaguely worded rules and the excessive penalties will not protect
free expression in higher education. Instead, it will chill students’ speech rights.
Please reconsider adopting permanent rules to amend Chapters UWS 17, Wis. Admin. Code.
Questions about this testimony can be addressed to Sue Udry, Executive Director, at 202-552-7408 or via
email at director@rightsanddissent.org.
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WI Conference of the American Association of University Professors
Comments
Wisconsin Conference of the American Association of University Professors
Statement on Proposed Revisions to Chapter UWS 17
August 13, 2019
In October 2017, the University of Wisconsin System Board of Regents adopted Regent Policy
Document 4-21, which prohibits “misconduct that materially and substantially disrupt[s] the
free expression of others” and “[p]rotests and demonstrations that materially and substantially
disrupt the rights of others to engage in or listen to expressive activity.” RPD 4-21 specifies a
mandatory punishment regime for students found to be in violation of those prohibitions—a
one-semester suspension for a second violation, expulsion for a third—and the Board of Regents
now seeks to bring the Wisconsin Administrative Code into line with its own policy by amending
Chapter UWS 17.
AAUP Wisconsin opposes the mandatory student punishment measures found in RPD 4-21
and urges that the proposed modifications to Chapter UWS 17 be rejected. Far from ensuring
safe spaces for free expression, the policy institutes a targeted speech suppression regime
aimed at curbing student protest. The policy’s broad wording virtually ensures highly selective
enforcement. The net effect will be a chilling of free expression on campus, precisely the opposite
of the policy’s ostensible goal.
The policy’s history points to its highly partisan and political nature. In June 2017 the Wisconsin
Assembly passed AB 299, a bill based on model legislation from the conservative Goldwater
Institute that sought to regulate student protest under the guise of protecting free expression
on campus. The bill died in committee in the Wisconsin Senate. The Regents nonetheless chose
to enact much of AB 299’s content as Regent policy in the form of RPD 4-21. The proposed
amendments to Chapter UWS 17 thus must be understood as part of a nationwide partisan
policy agenda, one that ill serves our public universities.
In the interest of preserving free expression for students throughout the UW System, we urge
the rejection of the proposed changes to Chapter UWS 17 and the rescission of RPD 4-21.

To the Board of Regents:
As an Alum (BA '80, MBA '85), I am embarrassed by this proposed harsh sanction against
free speech on campus. We have a long storied tradition of spirited debates on campus on
the many issues of the day. That Administrative Code will be used to harshly sanction those
who "interrupt" a speaker is just another form of political correctness and social
engineering. I am always interrupting people...I've made my living doing it as a matter of
fact. I believe half of you are lawyers and "I object" is in your toolbox by design or is that on
the chopping block as well?
I hated PC when I was on campus and suffered slings and arrows for my views but I could
care less about the fringes. I had a direction and purpose that nothing was going to stop
me. It made me a stronger person to endure nonsensical critique and, yes, I was shouted
at...so what? Sticks and stones, don't you know?
This impingement of dissent is dangerous, dangerous stuff and I urge you to ignore the
political hacks who foisted it upon you for the sake of the reputation of the
University. Adversity makes for a strong country and the folks seeking this rule really need
to sharpen their arguments to win the day, not run to daddy.
My best regards,
Eric Sullivan
Waunakee WI

August 12, 2019
Regent President John R. Behling
Office of the Board of Regents
University of Wisconsin System
1860 Van Hise Hall
1220 Linden Drive
Madison, Wisconsin 53706
Sent via First Class Mail and email to board@uwsa.edu
Re: FIRE’s Written Comment on adding the policy on student discipline for
disruptions to free expression to the Wisconsin Code
Dear Regent President Behling and distinguished members of the Board of Regents,
The Foundation for Individual Rights in Education (FIRE) is a nonpartisan, nonprofit
organization dedicated to defending liberty, freedom of speech, due process, academic
freedom, legal equality, and freedom of conscience on America’s college campuses.
I write to you today to share FIRE’s concerns about certain aspects of the proposal to
amend Chapter UWS 17, Wis. Admin. Code, to permanently include rules addressing “student
discipline related to violent or other disorderly misconduct that materially and substantially
disrupts the free expression of others, when a formal investigation and disciplinary hearing is
required, and mandatory sanctions for students found responsible for misconduct that
materially and substantially disrupts the free expression of others.”
FIRE appreciates that the Board of Regents of the University of Wisconsin System is
addressing the importance of protecting freedom of expression. In October 2017, when your
body adopted Policy Document 4-21 on the Commitment to Academic Freedom and Freedom of
Expression, FIRE publicly praised significant portions of the policy. However, we also
expressed concerns over the portions of the proposal that are at issue now.
The policy regarding student discipline for disrupting the expressive rights of others
states:

A formal investigation and disciplinary hearing is required the second
time a formal complaint alleges a student has engaged in violent or other
disorderly misconduct that materially and substantially disrupted the
free expression of others. Any student who has twice been found
responsible for misconduct that materially and substantially disrupted
the free expression of others at any time during the student’s enrollment
shall be suspended for a minimum of one semester. Any student who has
thrice been found responsible for misconduct that materially and
substantially disrupted the free expression of others at any time during
the student’s enrollment shall be expelled.
When individuals materially and substantially disrupt an event occurring in a location
that has been reserved, they are engaged in conduct that is not protected by the First
Amendment. FIRE has long been concerned that the failure to address these disruptions fosters
an environment where such illiberal behavior will become more common. At the same time, it
is crucial that any policy addressing this conduct does so without chilling protected forms of
expression, including peaceful protest. Finding this balance is necessary to ensure that
Wisconsin’s policies do not fight one form of censorship by unintentionally encouraging
another.
FIRE has three primary concerns regarding the above policy, and we warn against
amending Chapters UWS 17, Wis. Admin. Code, to permanently add the policy as it is currently
written. Our three concerns are that: (1) the policy is not narrowly tailored to punish only
unprotected conduct; (2) the policy does not give sufficient guidance to students or campus

administrators about what is and is not protected expression under its terms; and (3) the
provision setting forth mandatory discipline for students who violate the policy is too rigid.
I. The policy is not narrowly tailored
The disruption policy applies to any student who “has engaged in violent or other
disorderly misconduct that materially and substantially disrupted the free expression of
others.” This language is overbroad.
First, the policy should be revised to make clear that it only applies to disruptions of
events taking place in reserved locations. Individuals in unreserved locations have not
necessarily had their rights violated when their voice is drowned out by critics engaged in their
own form of peaceful counterspeech. In contrast, when hecklers or protestors materially and
substantially disrupt expression taking place in a venue properly reserved for someone else’s
expression, they are engaging in unprotected behavior intended to establish a “heckler’s veto”
and may properly face removal from the venue and potential discipline.
We also recommend expressly stating that the conduct must be intentionally disruptive
to incur a penalty. Requiring intent as an element of the offense is necessary to ensure that
only those acting in bad faith are subject to discipline.
II. The policy does not give sufficient guidance about what is and is not protected
Critics of the policy have argued that it will infringe on the right to protest. The policy’s
reliance on the material and substantial disruption standard significantly alleviates those
concerns by requiring that behavior be more than minimally disruptive before it is actionable.
However, because the policy needs to give sufficient guidance to students and
administrators—who may not have legal backgrounds—the policy would greatly benefit from

the addition of language clarifying the types of conduct that could meet the standard and the
conduct that remains protected. To accomplish this objective, FIRE recommends amending
the policy as follows before placing it into the code:
Students may not engage in conduct that intentionally, materially, and substantially
disrupts another’s expressive activity if that activity is occurring in a campus space
reserved for that activity under the exclusive use or control of a particular group. For
purposes of this policy, “materially and substantially disrupts” means when a person,
with the intent to or with knowledge of doing so, significantly hinders another person’s
or group’s expressive activity, prevents the communication of the message, or prevents
the transaction of the business of a lawful meeting, gathering or procession by:
a) engaging in fighting, violent, or seriously disruptive behavior; or
b) physically blocking or significantly hindering any person from attending,
listening to, viewing, or otherwise participating in expressive activity.
Conduct that “materially and substantially disrupts” shall not include conduct that is
protected under the First Amendment to the United States Constitution or Article I,
Sections 3 and 4 of the Wisconsin Constitution. Such protected conduct includes, but is
not limited to, lawful protests and counter-protests in the outdoor areas of campus
generally accessible to the members of the public (except during times when those
areas have been reserved in advance for other events), or minor, brief, or fleeting
nonviolent disruptions of events that are isolated and short in duration.
In addition to providing maximum protection to constitutionally protected speech,
adding language to this effect will help educate students and those tasked with enforcing the

policy on what is prohibited under the policy. Providing this clarity mitigates the potential
chilling effect that can result when those who interact with the policy are confused regarding
where lines will be drawn. The language above is crafted to give those without legal
backgrounds the ability to make informed decisions regarding conduct, and would assuage
many concerns that the policy could lead to replacing one form of censorship with another..
III.Mandating discipline for students who violate the policy is too rigid
FIRE has consistently warned legislatures and other governing bodies against requiring a
minimum sanction a student must receive for engaging in a material and substantial
disruption. Not all disruptions are equal in their severity, and sanctions should be
proportional to the offense. For example, if fifty people block an entrance to a speech to
prevent those who wish to attend from gaining entrance, that would certainly be unprotected
conduct that should be sanctioned. But it should not necessarily be treated the same as the
conduct of a student who assaults a speaker or attendees at an event.
Another concern FIRE has with respect to mandatory sanctions in state codes is that
such an approach encourages university administrators to set punishments without considering
the individual degrees of culpability of each person. Consider a situation where a group of
twenty protesters engage in what begins as a lawful, non-disruptive protest. If the state code
requires mandatory punishment for unlawful disruptions, institutions will have little incentive
to properly differentiate among individual levels of culpability. For example, who will be
punished if one of the protesters grabs the microphone and engages in unprotected conduct?
Rather than punish only the student who grabbed the microphone, will the institution also
punish his or her fellow protesters regardless of their level of culpability? When punishments

are made mandatory in speech policies or codes, over-application of such policies is
foreseeable, even likely.
Any policy enshrined in state code should require only that institutions create a range of
sanctions for proscribed conduct. Such a provision would allow administrators to work with
campus stakeholders to create sanctions that reflect the unique needs of each individual
institution. That approach has a greater chance of earning community support than top-down,
mandatory minimum sanctions imposed by the Board of Regents.
Conclusion
FIRE is grateful for the opportunity to provide input regarding the proposal to add
policies aimed at protecting speakers from disruption into state code. While we strongly
support measures aimed at reducing the threat of the heckler’s veto, we have serious concerns
about specific shortcomings of the policy as it is currently written. The good news is that simple
amendments to the policy could be adopted that would help accomplish the goal of protecting
the free speech rights of speakers and protestors alike. We hope you will consider making
those changes as outlined above, and we are available to assist in those efforts.
If we can be of any help, please feel free to contact me at joe@thefire.org or my
colleague Azhar Majeed, who leads our efforts to work with universities on policy revisions.
Azhar can be reached at azhar@thefire.org.
Respectfully submitted,
Joseph Cohn
Legislative and Policy Director

August 12, 2019
Regent President John R. Behling
Office of the Board of Regents
University of Wisconsin System
1860 Van Hise Hall
1220 Linden Drive
Madison, Wisconsin 53706
Sent via First Class Mail and email to board@uwsa.edu
Re: FIRE’s Written Comment on adding the policy on student discipline for
disruptions to free expression to the Wisconsin Code
Dear Regent President Behling and distinguished members of the Board of Regents,
The Foundation for Individual Rights in Education (FIRE) is a nonpartisan, nonprofit
organization dedicated to defending liberty, freedom of speech, due process, academic
freedom, legal equality, and freedom of conscience on America’s college campuses.
I write to you today to share FIRE’s concerns about certain aspects of the proposal to amend
Chapter UWS 17, Wis. Admin. Code, to permanently include rules addressing “student
discipline related to violent or other disorderly misconduct that materially and substantially
disrupts the free expression of others, when a formal investigation and disciplinary hearing is
required, and mandatory sanctions for students found responsible for misconduct that
materially and substantially disrupts the free expression of others.”
FIRE appreciates that the Board of Regents of the University of Wisconsin System is
addressing the importance of protecting freedom of expression. In October 2017, when your
body adopted Policy Document 4-21 on the Commitment to Academic Freedom and Freedom of
Expression, FIRE publicly praised significant portions of the policy. However, we also
expressed concerns over the portions of the proposal that are at issue now.
The policy regarding student discipline for disrupting the expressive rights of others states:
A formal investigation and disciplinary hearing is required the second
time a formal complaint alleges a student has engaged in violent or other
disorderly misconduct that materially and substantially disrupted the

free expression of others. Any student who has twice been found
responsible for misconduct that materially and substantially disrupted
the free expression of others at any time during the student’s enrollment
shall be suspended for a minimum of one semester. Any student who has
thrice been found responsible for misconduct that materially and
substantially disrupted the free expression of others at any time during
the student’s enrollment shall be expelled.
When individuals materially and substantially disrupt an event occurring in a location that
has been reserved, they are engaged in conduct that is not protected by the First Amendment.
FIRE has long been concerned that the failure to address these disruptions fosters an
environment where such illiberal behavior will become more common. At the same time, it is
crucial that any policy addressing this conduct does so without chilling protected forms of
expression, including peaceful protest. Finding this balance is necessary to ensure that
Wisconsin’s policies do not fight one form of censorship by unintentionally encouraging
another.
FIRE has three primary concerns regarding the above policy, and we warn against amending
Chapters UWS 17, Wis. Admin. Code, to permanently add the policy as it is currently written.
Our three concerns are that: (1) the policy is not narrowly tailored to punish only unprotected
conduct; (2) the policy does not give sufficient guidance to students or campus administrators
about what is and is not protected expression under its terms; and (3) the provision setting
forth mandatory discipline for students who violate the policy is too rigid.
I. The policy is not narrowly tailored
The disruption policy applies to any student who “has engaged in violent or other disorderly
misconduct that materially and substantially disrupted the free expression of others.” This
language is overbroad.
First, the policy should be revised to make clear that it only applies to disruptions of events
taking place in reserved locations. Individuals in unreserved locations have not necessarily
had their rights violated when their voice is drowned out by critics engaged in their own form
of peaceful counterspeech. In contrast, when hecklers or protestors materially and
substantially disrupt expression taking place in a venue properly reserved for someone else’s
expression, they are engaging in unprotected behavior intended to establish a “heckler’s veto”
and may properly face removal from the venue and potential discipline.
We also recommend expressly stating that the conduct must be intentionally disruptive to
incur a penalty. Requiring intent as an element of the offense is necessary to ensure that only
those acting in bad faith are subject to discipline.
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II. The policy does not give sufficient guidance about what is and is not protected
Critics of the policy have argued that it will infringe on the right to protest. The policy’s
reliance on the material and substantial disruption standard significantly alleviates those
concerns by requiring that behavior be more than minimally disruptive before it is actionable.
However, because the policy needs to give sufficient guidance to students and
administrators—who may not have legal backgrounds—the policy would greatly benefit from
the addition of language clarifying the types of conduct that could meet the standard and the
conduct that remains protected. To accomplish this objective, FIRE recommends amending
the policy as follows before placing it into the code:
Students may not engage in conduct that intentionally, materially, and substantially
disrupts another’s expressive activity if that activity is occurring in a campus space
reserved for that activity under the exclusive use or control of a particular group. For
purposes of this policy, “materially and substantially disrupts” means when a person,
with the intent to or with knowledge of doing so, significantly hinders another person’s
or group’s expressive activity, prevents the communication of the message, or prevents
the transaction of the business of a lawful meeting, gathering or procession by:
a) engaging in fighting, violent, or seriously disruptive behavior; or
b) physically blocking or significantly hindering any person from attending,
listening to, viewing, or otherwise participating in expressive activity.
Conduct that “materially and substantially disrupts” shall not include conduct that is
protected under the First Amendment to the United States Constitution or Article I,
Sections 3 and 4 of the Wisconsin Constitution. Such protected conduct includes, but is
not limited to, lawful protests and counter-protests in the outdoor areas of campus
generally accessible to the members of the public (except during times when those
areas have been reserved in advance for other events), or minor, brief, or fleeting
nonviolent disruptions of events that are isolated and short in duration.
In addition to providing maximum protection to constitutionally protected speech, adding
language to this effect will help educate students and those tasked with enforcing the policy on
what is prohibited under the policy. Providing this clarity mitigates the potential chilling
effect that can result when those who interact with the policy are confused regarding where
lines will be drawn. The language above is crafted to give those without legal backgrounds the
ability to make informed decisions regarding conduct, and would assuage many concerns that
the policy could lead to replacing one form of censorship with another..
III. Mandating discipline for students who violate the policy is too rigid
FIRE has consistently warned legislatures and other governing bodies against requiring a
minimum sanction a student must receive for engaging in a material and substantial
disruption. Not all disruptions are equal in their severity, and sanctions should be
proportional to the offense. For example, if fifty people block an entrance to a speech to
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prevent those who wish to attend from gaining entrance, that would certainly be unprotected
conduct that should be sanctioned. But it should not necessarily be treated the same as the
conduct of a student who assaults a speaker or attendees at an event.
Another concern FIRE has with respect to mandatory sanctions in state codes is that such an
approach encourages university administrators to set punishments without considering the
individual degrees of culpability of each person. Consider a situation where a group of twenty
protesters engage in what begins as a lawful, non-disruptive protest. If the state code requires
mandatory punishment for unlawful disruptions, institutions will have little incentive to
properly differentiate among individual levels of culpability. For example, who will be
punished if one of the protesters grabs the microphone and engages in unprotected conduct?
Rather than punish only the student who grabbed the microphone, will the institution also
punish his or her fellow protesters regardless of their level of culpability? When punishments
are made mandatory in speech policies or codes, over-application of such policies is
foreseeable, even likely.
Any policy enshrined in state code should require only that institutions create a range of
sanctions for proscribed conduct. Such a provision would allow administrators to work with
campus stakeholders to create sanctions that reflect the unique needs of each individual
institution. That approach has a greater chance of earning community support than top-down,
mandatory minimum sanctions imposed by the Board of Regents.
Conclusion
FIRE is grateful for the opportunity to provide input regarding the proposal to add policies
aimed at protecting speakers from disruption into state code. While we strongly support
measures aimed at reducing the threat of the heckler’s veto, we have serious concerns about
specific shortcomings of the policy as it is currently written. The good news is that simple
amendments to the policy could be adopted that would help accomplish the goal of protecting
the free speech rights of speakers and protestors alike. We hope you will consider making
those changes as outlined above, and we are available to assist in those efforts.
If we can be of any help, please feel free to contact me at joe@thefire.org or my colleague
Azhar Majeed, who leads our efforts to work with universities on policy revisions. Azhar can
be reached at azhar@thefire.org.
Respectfully submitted,
Joseph Cohn
Legislative and Policy Director
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Re: Proposed changes to UWS 17 reflecting Regent Policy Document 4-21
Comments on Statement of Scope
May it please the Board:
In a prior comment, I included a wide-ranging critique of the proposed rule and did not limit my remarks to the
proposed statement of scope of the rulemaking. I submit this additional comment to remark solely upon the
Statement of Scope.
Paragraph 2. The section explains that the regents wish to modify UWS 17 to conform to their own policy that
states that UWS 17 should be modified. While the “objective” of the rule is given in the narrowest sense,
saying what the rule is intended to do, the statement of scope does not really explain what the underlying goal
of that policy was. The regents imply that the policy was adopted in order to better secure the ideals of
freedom of expression on campus.If that is the ultimate goal of the rulemaking, then many things could be
done which have little resemblance to the proposed action. The objective as given provides little guidance
because the regents use undefined terms in their policy. If the proposed rule were to try to define “violent or
other disorderly misconduct that materially and substantially disrupt[s] the free expression of others,” it would
have little guidance as to what conduct the regents wished to address. As a practical matter, it appears that
the regents were really attempting to allay concerns created when high-profile speakers on campus were
heckled. If that is true, it should be included in the statement’s objectives section so that the rule can be
created to meet that concern.
I also think the statement that the regents are leaders in protecting free expression is unwarranted. Section 4
of Regent Policy 4-21 suggests the regents have little interest in expanding free expression beyond the
minimum requirements of the law, and I know that they have actively pressed in the courts for those

requirements to be reduced and not expanded.
Paragraph 3. The section notes two policies: UWS 17 taken generally, and Regent Policy 4-21. The statement
also may want to note that there remain many policies adopted at the level of the institution that closely
connect with this issue. There are rules attempting to restrict speech on campus, and rules for implementing
UWS 17’s provisions. For example, I know that UWM had at one point drafted (but not formally implemented)
guidelines for determining the appropriate level of sanctions for different types of student misconduct for first,
second, and further violations. There is also UWS 18 which could be modified to address disruptions of free
expression by non-students. There is no “analysis of alternatives” given as required by state statute
227.135(1)(b). The regents could, as an alternative to this rulemaking, direct each campus to formulate
comparable rules through their respective shared governance bodies. Sections 7 and 9 of Regent Policy 4-21
include positive provisions that could be reflected in administrative rules as an alternative or supplement to
this rulemaking.
Yours,
Gary Grass
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Conduct that substantially interferes with free expression of others.
May it please the Board:
My name is Gary Grass. In the late 1980s and early 1990s I attended UW-Milwaukee and served on the
student government there. I sat on the committee that drafted institutional rules for implementing UWS 17 on
that campus. Later, at UW Law School in Madison, I sat on the committee that conducted hearings under
UWS 17 in cases of student discipline. Since leaving UW, I have continued to follow the development of
student conduct rules, researched the theory of such rules in professional journals written for student conduct
administrators, and have represented students in lawsuits against UW that involved freedom of expression
and student discipline.
My comments are directed to two main points: first, don’t revise UWS 17 to implement Regent Policy 4-21.
Just don’t do it. The proposed changes are a bad idea, and there’s time to turn back. Second, if you really do
proceed, do so with great caution and articulate a rule that is very precise and fair. Some of my objections to
the proposed rule implicitly suggest changes that could make the rule more effective and less harmful. Others
do not suggest their own solution, other than to abandon the rule, which is what I would propose.
The rule is reactive and disproportionate. The first thing that concerns me about the rule is that it is obviously a

reaction to a headline political issue and not the result of a comprehensive analysis of how the rules can be
improved. As a result, it makes this one kind of offense something that is treated in a unique way.
The present rules have absolutely no internal guidelines that state a minimum or maximum penalty for any
kind of offense for a first, second, or third offense. There is not even a general statement of any kind that
sanctions should become progressively more severe for repeated violations. As they stand, any student could
face any penalty off the menu of penalties for any violation of any kind.
That means that in theory, the most insignificant violation could lead to expulsion, or a truly egregious offense
could result in a verbal warning and no further consequences. Those kinds of outcomes are prevented by no
rules, only by the common sense of those implementing them.
The new rule would create an anomaly. A fairly minor incident that falls under the ambit of the rule could carry
severe mandatory sanctions, while there would be no equivalent requirement for the worst conduct in other
areas. Instead of sending the message that free expression is important, the rule suggests that violating
another’s free expression is considered the worst possible violation of all, worse than physical violence, rape,
hazing, cheating, or any other kind of violation on campus.
The Regent policy states no clear rationale for this unique treatment, and gives no suggestion what rationale
could be included in a formal rule.
The rule relies on an unreliable process. I have seen first hand how UWS 17 is implemented on some
campuses. I have seen it both succeed and fail. Sometimes I have seen it function pretty well, and other times
I have seen it perform shockingly poorly. It frankly alarms me to think how this system must be addressing
very serious misconduct when I have seen it function so poorly in other cases.
I would be extremely reluctant to add serious mandatory minimum penalties of suspension or expulsion to
cases being handled by this system, because I don’t trust it. There is too much risk of a student being
suspended or expelled whose conduct was not a violation of the rules.
The rule will reach conduct that is itself protected speech and expression. I’m sure that the Board thinks it has
a great record on freedom of expression, but it doesn’t. I have been involved in two cases in particular that
suggest how the rule the Board is considering now would have made the impact more severe for students who
were already punished for their speech.
You may be familiar with the name Jeff Decker. He is the son of a once prominent state lawmaker and was in
the student government at UW-Stevens Point. For years he has fought a lonely campaign to bring light to
administration violations of shared governance laws.
Some years back, he was suspended over an incident that occurred in a meeting with the chancellor. He
threatened to nonviolently protest campus events until the chancellor’s policy changed. The chancellor said,
“that sounds like a threat” and he responded by sliding some papers across the table and writing, “This is a
threat.” He stabbed the papers with his pen as a sort of rhetorical flourish. The chancellor viewed this as a
kind of assault, and the threat as not being protected speech. Decker subsequently appeared on campus
without permission, in violation of his suspension, distributing literature intended to expose and mock senior
university figures. He was arrested and prosecuted several times at the instigation of the university and the
Board of Regents obtained a restraining order against him, which was rejected by three subsequent courts.
I refer to this whole drama because of a few highlights relevant to the rule before the board. First, in one of the
incidents, Mr. Decker came to a public meeting of a government body and was ejected at the urging of
university agents. The Board of Regents took the position that merely sitting quietly in the back of the room
attempting to record the meeting was conduct that materially and substantially disrupted the meeting. It
appears that under the regents’ view of the law, his conduct could have been charged under the rule under
consideration, even though Mr. Decker’s conduct was not violent or in any ordinary sense disorderly. In fact,
he was there to hear his public officials and report on their actions, a protected First Amendment activity.
Another client of mine made comments that the student government on his campus was, in his opinion,
illegitimate. The dean of students decided this was disruptive because it caused students to believe he might
be right, which in turn created a burden on the student government to defend itself in the arena of public
opinion, and lowered its officers’ morale. Under this rule, can hurting a public official’s feelings by criticizing the
government lead to a student being expelled in the name of protecting the free speech of the official?
The rule goes against the educational spirit of UWS 17. For years the regents have been advancing an
educational-restorative justice model for their disciplinary procedure, arguing that the literature in the student
conduct administration field has gravitated to such a model as representing best practices in the field. The
ideal is to make conduct hearings less formal and judicial and emphasize correction of bad behavior by
teaching good conduct, making students aware of the negative aspects of what they have done, and thus
restoring them to harmonious membership in the campus community. This rule does not fit with that model.
Kicking a student out, whether temporary or permanent, is not a mechanism designed to teach tolerance,
reform the student, and return the student to a state of grace.

The rule will have perverse effects contrary to its intentions. Having the student affairs equivalent of a
“mandatory minimum sentence” for misconduct that restrains expression may make it more difficult to find
perpetrators responsible for their conduct because it will raise the standard or proof and procedural
protections. Under current rules, a preponderance of the evidence is sufficient to impose a lesser sanction
designed to correct the behavior. With the new rule, this flexibility to seek a lesser sanction will be gone, and
one result will be that some bad behavior that would otherwise be addressable will escape because it cannot
be proven to the requisite standard.
There will also likely be some cases where the conduct occurred but no reasonable person will think the
minimum penalty is deserved. The result will be nullification in the misconduct committee and delegitimization
of university rules. At the campus I am most familiar with, there is no provision for dissent among the members
of a student nonacademic misconduct hearing committee. There is no minority report. All decisions must be
unanimous. The hearing committee has seven members (or is supposed to, if the rules are followed). A
plurality are students. It is easy to imagine that the outcome of a “hung jury” on the committee, uncommon in
the past, will present itself in the case of speech-related misconduct under the rule.
The Rule may, finally, inadvertently communicate that the minimum penalties set forth are the expected
penalties, suggesting that one cannot be suspended for a first offense. If this message is received, the rule
change may have the perverse effect of rationalizing and condoning violations.
The rule is unfairly directed only at disorderly students. The idea of placing the rule only in UWS 17 and not in
UWS 18 should be reconsidered. Inclusion in UWS 17 does extend the application of the rule to areas
geographically apart from university lands, such as a student athletic team competing away against a private
college competitor (see UWS 17.08), but this seems mostly beside the point of the rule. Contrarily, exclusion
from UWS 18 will mean the rule has no effect on non-students. Non-student actors will still be subject to
sanctions (see UWS 18.11(2), (4)(a)2,3), but the regents’ proposal would not create a duty to investigate nor a
minimum penalty. What is the point in selectively addressing only students? If the University is serious,
shouldn’t the policy reach everyone who seeks to disrupt a campus speaker?
The limitation to disorderly students is probably good, just because it limits the dangers inherent in the rule to
restrict its scope, but the logic of the restriction does not correspond with the goal of holding speech and
expression in high regard. Students who protest a campus speaker are engaged in counter-speech, even if
they do so in an inappropriate manner. In contrast, the individual who steals all the campus newspapers one
night, to prevent students from reading an editorial the individual disagrees with, would not be subject to the
rule, even though his conduct is purely negative and does not involve communicating an opposing message.
Shouldn’t this conduct be deemed more out of line with university goals of protecting speech? Why go after
those expressing a counter-opinion and leave untouched the mere censor?
Taking discretion away from investigating officers makes no sense. It is frankly silly to tell investigators that all
complaints need to be investigated after the first. Shouldn’t investigators be trusted to weed out complaints
that have no credibility? Shouldn’t all credible complaints, if they suggest a level of culpability worthy of
sanction, be investigated? Shouldn’t the student affairs officer be trusted to prioritize the best uses of the
available resources? What happens the first time some anonymous student decides to bombard the Office of
Student Life with frivolous complaints. Is the office to be effectively neutralized because it is required by law to
launch an investigation into every spurious allegation?
If drafted, the rule should be made clear and precise. If a rule is enacted despite its potential to overreach and
actually punish free expression, it should be carefully written to eliminate the possibility of interpretations such
as those above. The regents should consider adopting its own definition of disorderly, for example, that differs
from the corresponding criminal statute by eliminating or carefully qualifying the catchall category of “otherwise
disorderly” which has divided the Wisconsin Supreme Court in the past. It should define disruption carefully to
avoid simply causing offense with one’s words. The Board needs to carefully consider what possible conduct
that might fall within the rule and write the rule to make the limits clear. The rule might also set forth examples,
as UWS 14 does.
If drafted, the rule should avoid being duplicative. If drafted, the rule should add text to UWS 17.10-12 and not
affect UWS 17.09. There is no need to create a new offense there because the existing rules already prohibit
the targeted conduct many times over.The regents seek to target “violent or disorderly misconduct” but
because all violent conduct is disorderly and all disorderly conduct is misconduct, this is really the same as
“disorderly conduct” which is prohibited already by UWS 17.09 (12) and (14), incorporating state statute
section 947.01 and UWS 18.11(2), respectively. The events the rule seeks to protect are university authorized,
so disrupting them violates UWS 17.09(8). One it is effective, any misconduct contrary to Regent Policy 4-21

will also violate UWS 17.09(15). So a student is subject to four counts already. There seems little need to add
a fifth.
The progression of punishment should be limited. The language of the Regents’ policy suggests that a second
and third violation will result in progressive punishment regardless of whether those violations occur before or
after the imposition of sanctions for previous violations. It would improve upon this to limit the progression of
penalties to students who engage in fresh violations after having been previously sanctioned. Although many
students remain at UW only for a relatively short time, it would be a further wise limitation to have the penalties
progress only if the prior sanction is relatively recent, say four years, rather than having them pend for life.
Provide advance warning or progression when cases resolve without appeal. Warn students explicitly and
prominently of these rules and the consequences that accepting an adjudication of responsibility will have on a
subsequent offense. In criminal procedure terms, before students accept a sanction, provide the equivalent of
a plea colloquy to make sure students realize that the penalty for a next violation will escalate to at least
suspension (and then expulsion).
Explicitly recognize defenses. Violations that are unplanned, spontaneous, and attributable to extraordinary
provocation do not manifest the bad will of other violations and should be either completely excused, or
mitigated from being subject to this policy. Generally speaking, the offenses stated in UWS 17.09 do not spell
out whether they apply to conduct that is intentional, reckless, or negligent. They should.
Likewise, it should be an explicit defense that attempts to drown out speech that libels or invades the privacy
of another, or attempts to otherwise prevent the effective communication of unprotected expression fall
outside this policy. There should be a requirement that for this defense to apply the belief that the speech is
unprotected must be reasonable.
More generally, the rule should be limited to deliberate conduct that has the intent (not just the effect) of
disrupting speech. Whenever one student in the dorms can’t hear his television because of noise from the
next suite, it is literally disorderly conduct that materially and substantially disrupts the expression of the
people on the television and the right of the other student to receive that expression. I don’t think that’s the
problem the regents were trying to address.
There are alternatives the Board should consider. The regents could mandate free expression programming
be offered on each campus. This could be done similarly to how campuses now provide the sexual assault
and sexual harassment information mandated to be provided in statute section 36.11(22)(a). It could take the
form of lectures or PSAs on campus television, or devoted webpages on each campus administration site.
Teaching before a violation is likely to be more effective than teaching after a violation.
Campuses can also refrain from encouraging or promoting students’ suppression of speech they consider
harmful by examining their own policies that seek to limit discourse. UWM, for example, posts “respectful
campus standards” that seem like quasi-speech codes. By deligitimizing a broad range of Constitutionally
protected speech as being contrary to university expectations, these rules help justify private action to
suppress that speech.
More generally, campuses can encourage free expression by refraining from restricting speech even when
legally they would be allowed to. Instead of discarding unauthorized literature, campuses can increase the
number of bulletin boards, kiosks, and newspaper racks available. Guidelines can be issued for disciplinary
officers to take a light-handed approach to violations involving speech or expression (in some ways the
opposite of the rule under consideration).

Yours,
Gary Grass
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during the Preliminary Public Hearing on permanent rules to amend Chapters UWS17, Wis. Admin. Code held
on Tuesday, August 13
Good afternoon members of the Board of Regents
I am Leslie Petty, a member of the Academic Staff Executive Committee at the University of WisconsinMadison. I am here on behalf of the UW-Madison Academic Staff Assembly. On February 12, 2018, the UWMadison Academic Staff Assembly passed a resolution opposing the revisions made by the Board of Regents
to the Freedom of Expression policy and requested that it be modified or rescinded. The resolution was
shared with the Board of Regents following its passage (Academic Staff Document #665A-attached). Due to
this action by the Academic Staff Assembly, I am here speaking against codifying these changes in Wisconsin
Administrative Code, UWS 17.
Here are the arguments laid out in the resolution against the changes made by the Board. Existing laws,
policies and procedures already address threats or behavior that endangers personal safety or the safety of
others and disorderly conduct. The codifying of punishment for students who materially or substantially disrupt
the free expression of others limits the ability of UW-Madison faculty and staff to address situations in a way
that advances one of the core missions of the university: teaching. Furthermore, the changes inhibit the ability
of UW-Madison’s faculty and staff to uphold the University’s long-standing and exemplary commitment to
academic freedom and freedom of expression.
Freedom of speech is so important to the state of Wisconsin that it is contained in our state’s constitution.
“…no laws shall be passed to restrain or abridge the liberty of speech or of the press.” The proposed changes
to WI Administrative Code, UWS 17, do exactly that. They restrain the liberty of speech. On behalf of UWMadison’s Academic Staff Assembly, our committee once again urges you not to codify these changes and
instead reconsider the revisions made to the policy by the Board of Regents in October 2017.
Thank you
Academic Staff Document #665A
Resolution Opposing the Board of Regents Action Regarding Regent Policy Document on Commitment to
Academic Freedom and Freedom of Expression

Whereas, Article I section 3 of the Constitution of the State of Wisconsin affirms that “Every person may freely
speak, write and publish his sentiments on all subjects, being responsible for the abuse of that right, and no
laws shall be passed to restrain or abridge the liberty of speech or of the press”;
Whereas, the University of Wisconsin System has, since a landmark 1894 resolution by the Board of Regents,
committed itself to academic freedom and the proposition that “whatever may be the limitations which trammel
inquiry elsewhere, we believe the great state University of Wisconsin should ever encourage that continual
and fearless sifting and winnowing by which alone the truth can be found”;
Whereas, the University of Wisconsin-Madison mission statement asserts that “the primary purpose of the
University of Wisconsin–Madison is to provide a learning environment in which faculty, staff and students can
discover, examine critically, preserve and transmit the knowledge, wisdom and values that will help ensure the
survival of this and future generations and improve the quality of life for all” and that, to fulfill its mission, the
university must “Embody, through its policies and programs, respect for, and commitment to, the ideals of a
pluralistic, multiracial, open and democratic society”;
Whereas, existing laws, policies, and employee and student disciplinary processes address threats or
behavior that endangers personal safety or the safety of others, damage to property, and disorderly conduct;
and
Whereas, individual and collective consideration of the impact of conduct that challenges or impedes
expression by others can transform a disruptive incident into a “teachable experience,” supporting personal
learning and growth and reaffirming and strengthening our core institutional values more effectively than the
application of prescribed consequences;
Therefore, we find the UW System Board of Regents revised policy on freedom of expression (October 2017),
which codifies punishment of students for materially and substantially disrupting the free expression of others,
inhibits our ability to maintain the University’s long-standing and exemplary commitment to academic freedom
and the freedom of expression and limits our ability to address situations in a way that advances our core
mission.
Therefore, the Academic Staff Assembly strongly opposes these revisions made by the Board of Regents to
the Freedom of Expression policy and requests that the policy be modified to restore discretion to university
administration or rescinded.

Entry ID
266
Submission Date
08/16/2019
Name
Jeffrey Sommers
Address
4127 N Stowell Ave
Shorewood, WI 53211
Map It
Email (Optional)
sommerjw@uwm.edu
UW Institution or Organization (Optional)
UW-Milwaukee
Comments
While personally firmly committed to free speech, the Board of Regents, frankly, has become a politicized body
that in part has gained power through the State Legislature's manipulation of the electoral process (e.g.,
gerrymandered legislative districts, etc., whose representatives may approve or reject candidates for Regent).
While such Regents may fully possess integrity and good intentions, the process by which they gained their
seats nonetheless is now flawed, if not suspect.
Mandated penalties for violation of free speech would, in principle, be fine if all such cases could be clearly
defined. And, while some case will be clearly definable, others, however, will not be. Thus, the problem, at the
very least is that in the absence of entirely clear-cut objective criteria existing for what constitutes violation of
free speech, subjective considerations may come into play in punishing students. Thus, at the ever least, it
would be better if the penalties were 'recommended,' and only the disciplinary hearings be mandated.

Entry ID
272
Submission Date
08/19/2019
Name
Jennifer Jordan
Address
2950 N. Farwell Ave.
Milwaukee, Wisconsin 53211
Map It
Comments
I urge you not to adopt the proposed revisions. You and I both know that, as the AAUP statement finds, this will
actually chill free speech, and that the wording is far too broad to be applied with any kind of efficacy or
fairness. Don't let outside interests determine your policy as UW Regents--do what's right for the institutions in
your care, and particularly for the students, and reject these proposed changes.

Entry ID
249
Submission Date
08/09/2019
Name
Jennifer Nelson
Address
232 Conrad A Elvehjem Bldg, 800 University Avenue
Madison, WI 53706
Map It
Email (Optional)
jnelson44@wisc.edu
UW Institution or Organization (Optional)
UW-Madison
Comments
1) I believe that this proposed scope statement is far too broad, and potentially chills the
speech of protest in _any_ context. We need far stricter definitions of what constitutes "material"
and "substantial" disruption, to prevent any one empowered ideology from restricting speech at
whim.
2) In the present context, we also should face and debate present-day criticisms from the left
about what constitutes hate speech. Ridicule and dismissal will not quiet _their_ speech. Let us
stay true to university principles and have vigorous discourse about this.
3) I would be happy to work on a non-partisan committee devoted to these issues, and to help
identify other people with different investments in the problem of speech on campus to have
civilized, non-dismissive debate about how best to proceed, rather than applying this (with all
due respect) top-down approach.

Entry ID
265
Submission Date
08/16/2019
Name
Joe Austin
Address
2972
MILWAUKEE, WI 53211
Map It
Comments
The University system already has student conduct rules in place to cover the situation you are describing.
Those conduct rules can easily be enforced without the "truth in sentencing"/3 strikes provisions that are in the
proposed law.
The current political environment in Wisconsin and in the nation is extremely -- perhaps dangerously -polarized. No one has doubts that this law is intended to frighten and intimidate those who would challenge
the far-right extremists that have been invited to speak in the system. Allowing right-wing extremists onto
campus under the flag of bogus "student groups" (consisting of 2 or 3 students) has created this situation.
Consider rules that discipline the socially disruptive behavior and speech of these paid provocateurs (who are
not residents or employees of the state), who humiliate students to the point of quitting school. During "Milo's"
visit to UWM, the school lost a student, a Wisconsin citizen and resident, a state resource.
The proposed law change will not contain the polarization between far-right groups and those in the political
center and left (you are wrong to think that all GOP students support this rule change). It will inflame and
accelerate these tensions even more, by demonstrating that the state supports far-right, fascistic speakers
that issue dog whistles to promote violence against other groups. The UW system already has rules to
discipline disruptive students under these circumstances.
The proposed law will simply declare to the majority of Wisconsin citizens that their State legislature is tightly
allied with one side (far-right) of its polarized constituency, which will undoubtedly inspire the Wisconsin farright to consider pushing the boundaries much further than hate speech. The state and the nation has already
suffered hate crimes. The law will be taken as "permission" by these far-right groups to see if the legislature's
support includes more than speech, including violent actions. Does the Wisconsin legislature really want that
blood on their hands? Just so "Milo" can humiliate UW students in comfort? Do not think that "no one will
notice."
The UW System already has rules that cover students disrupting free speech rights of others. The proposed
law needlessly inflames dangerous tensions already within our public sphere by taking sides and mandating
punishments, rather than leaving the matter to the campus authorities (I thought the legislature was against
"big government"?). Students will have no doubt about who this law is meant to protect -- not students.
Passing this law will signal to the far-right that they have the legislature's support. The far-right has already
demonstrating that it is ready to act violently. This is not a difficult choice. Do not pass the proposed revisions.

Entry ID
271
Submission Date
08/19/2019
Name
Joel Berkowitz
Address
2419 E Marion St
Shorewood, WI 53211
Map It
Email (Optional)
berkowit@uwm.edu
UW Institution or Organization (Optional)
UW-Milwaukee
Comments
I strongly urge you to rejection the proposed changes to Chapter UWS 17 and rescind RPD 4-21. As a public
institution, we already reap the benefit of free-speech protections under the Constitution. The proposed
changes are thus superfluous at best. They are far worse than that, though. What this proposal vaguely
delineates as "disruptions" are also protected by the First Amendment, as long as they are not threatening or
violent. The proposed changes are so broad as to open up the UW System to significant constitutional
challenges should attempts be made to enforce the penalties described here.
One person's "disruption" is another person's engagement, or response, or even learning. If I chose to police
my classroom in a manner akin to how these proposed changes set out to police on-campus events, I could
spend much of my time, and my students' time, doling out penalties for not sitting passively in the classroom
and accepting everything I tell them. But I have enough faith in my work as a teacher, and in my students'
intelligence and commitment to education, to allow for a certain amount of give-and-take. If our invited
speakers aren't up to that standard, they should find another line of work. And we already have rules in place
to punish people in the very rare cases when responses to a speaker get out of hand.
I do agree that further protections are needed on campus: for our most vulnerable students, from those who
seek to do them harm. In the wake of a highly publicized event on the UW-Milwaukee campus last semester
involving a student broadcasting a variety of hateful messages, including but not limited to the prominent
display of a swastika, many of our students (and indeed faculty and staff members too) fear that the words
and symbols will escalate to violent acts. The changes proposed here go in the opposite direction, providing
superfluous cover to speakers promoting extremist views, and thus simultaneously sending a message to
those who fear those views that not only are they not being heard, but that they have no right to speak out to
defend themselves.

Entry ID
252
Submission Date
08/13/2019
Name
Jordan Ellenberg
Address
480 LIncoln Drive
Madison, WI 53706
Map It
Email (Optional)
ellenber@math.wisc.edu
UW Institution or Organization (Optional)
University of Wisconsin-Madison
Comments
I am a supporter of free speech on campus and I agree wholeheartedly with the philosophy outlined in section 1
(Commitment) of the proposed policy. As a faculty member in the UW-Madison mathematics department since
2005, I have found this philosophy of free speech and vigorous dispute to be very much the norm here. I have
gained a great deal of insight from listening to speakers with views very different from my own, and I myself
have invited such speakers to campus.
However, I oppose the proposed rule changes, which are unfortunately much more likely to stifle "that continual
and fearless sifting and winnowing by which alone the truth can be found" than to protect it.
One problem the proposed rule is the imposition of specific penalties for violation of the policy, including
automatic expulsion for a third violation. There is no other university infraction for which section 17 of the code
determines the penalty. Beat up a fellow student, vandalize a campus building, steal the final exam and sell
copies — no matter the violation, the university determines the punishment based on the merits of the individual
case. Free speech should be no different. The Wisconsin Institute on Law and Liberty, a right-leaning
organization that strongly supports free speech on campus, has called for this provision to be removed, saying
“the specific punishment in any given incident should be left to the educational institution.”
That first problem could be fixed by removing the mandated penalties from the proposed code. But the problem
with this proposed policy runs deeper. The justification for the changes is presented compellingly in section 1:
“Exploration, deliberation, and debate,” the document says, “may not be suppressed because the ideas put
forth are thought by some or even by most members of the university community (or those outside the
community) to be offensive, unwise, immoral, or wrong-headed. It is for the members of the university
community, not for the institution itself, to make those judgments for themselves, and to act on those judgments
not by seeking to suppress exploration of ideas or expression of speech, but by openly and vigorously
contesting the ideas that they oppose.” That is: free speech is to be preserved, even if it is distasteful to some
members of the community or to the institution.
The changes in the proposal constrain only the community members from doing so, while leaving institutions a
free hand. Thus, the proposed rule does not fulfill the purpose given as its justification.
What’s more, community members and institutions have very different levels of power and inclination to
suppress free speech. An angry student can interrupt a speaker who violates community norms; an institution
has the much more serious power to bar the speaker from campus, or punish the students or employees who
invited the speaker. I know of only one case here at UW-Madison that might fall under the proposed policy;
conservative speaker Ben Shapiro was here in November 2016: protestors hollered and made a ruckus but

then cleared the hall and the man had his say. Since then, without any rules like those proposed, controversial
speakers have spoken to our students without incident, including speakers who mock or directly attack the
values some students were raised with by their families. We believe in free speech and we can handle it.
On the other hand, just this year, the UW system formally reprimanded an chancellor for inviting a speaker
thought to be distasteful. One member of the Regents wrote, in support of the reprimand: “Pornography is a
protected form of expression, but that doesn’t make it good.” In other words, the administration reserves the
right to punish members of the community for exercising what all agree to be their First Amendment rights.
A rule that protects free speech from students and employees but not from administrators and Regents is not a
rule that protects free speech. Just the opposite: it is a rule that tilts the balance in favor of that speech which is
agreeable to the most powerful actors in our higher education system. And it is a rule that should not be
adopted.

Entry ID
270
Submission Date
08/18/2019
Name
Joyce Latham
Address
6680 Range Line Road
Glendale, WI 53209
Map It
Email (Optional)
latham@uwm.edu
UW Institution or Organization (Optional)
UWM
Comments
As I understand it, the policy will state "The Board 's Commitment to Academic Freedom and Freedom of
Expression policy states that a formal
investigation and disciplinary hearing is required the second time a formal complaint alleges a student has
engaged in violent or other disorderly misconduct that materially and substantially disrupted the free expression
of others."
I don't understand why this specific policy is even required. Ch. 17.09 already states "(8) DISRUPTION OF
UNIVERSITY−AUTHORIZED ACTIVITIES. Conduct
that obstructs or impairs university−run or university−authorized activities, or that interferes with or impedes the
ability of a person to participate in university−run or university−authorized activities."
Active disruption of speech that is offered as a university event would already be covered by Ch. 17.09. Also, a
student engaging in violent behavior could be charged under state law, and no UWM policy is required.
Also, the policy should be clear that students charged with misbehavior under this specific concern with First
Amendment rights still retain a right to process and appeal.

Entry ID
269
Submission Date
08/16/2019
Name
Katherine Lavelle
Address
1920 Pinecrest Ave
Holmen, WI 54636
Map It
Comments
I am opposed to this proposed rule change for three reasons. First, it is vague. What does violent or disorderly
conduct mean? Protest is inherently disorderly because it is meant to disrupt, and I have concerns that this
would silence protest and discourse that is necessary to our democracy. Second, this rule change is contrary to
the very idea of free speech. If free speech is to be upheld on college campuses, it also means that others have
to right to protest this speech. Third, this is a sweeping bill that takes away rights from individual campus
communities. Part of the nature of public education is to deal with conflict and community issues. This rule
change would focus more on the conduct of protest than the actual ideas being presented by the speaker. The
purpose of bringing speakers to campus is to promote discourse and thoughtful engagement, not silence
discussion.
College is a time for students to explore the world and engage in ideas. College students are adults who can
choose to attend, protest, or ignore a speaker on campus. If the BOR is concerned about preparing students for
the real world, they should be using their time to focus on student-focused initiatives.

Entry ID
251
Submission Date
08/13/2019
Name
Kathryn “K.C.” Cayo
Address
741 N 23rd atreet
La Crosse, WI 54601
Map It
Email (Optional)
cayo2925@uwlax.edu
UW Institution or Organization (Optional)
University of Wisconsin La Crosse
Comments
Our right to free speech and peaceful protest is so fundamental to our democracy that it’s one of the first points
the authors of the Constitution felt must be guaranteed — centuries of state-sponsored oppression and
persecution was bad enough to deem free speech a top priority for the new republic. Without this protection,
think of the dozens of modern critical moments shaping our country that might not have happened otherwise —
from the 1969 Moratorium to End the War in Vietnam, which bolstered the anti-war sentiment for many families,
or the 1963 March on Washington for Jobs and Freedom, where Martin Luther King Jr gave his iconic “I have a
dream speech.”
In moments like these, protests gave ordinary people like me and you a space and place to speak in the public
interest, allowing us the practice of our First Amendment rights and hit an emotional cord, shaping the national
discourse.
While it’s infuriating that we have to protest to protect our right to protest, students know that this is merely the
latest in a string of efforts aimed at silencing dissent.
And let’s be clear: restricting the right to protest will always disproportionately impact underserved and
marginalized communities, those who do not see themselves represented, those who are compelled to the
forefront of movements in demand justice and a fair and equal society for all. For underserved communities who
cannot afford to pay to demonstrate, who cannot afford to now pay to speak, these regulations will further
aggravate the injustice our communities face. If you have to pay for free speech, it’s not free.
Everyone deserves an equal voice in a democracy, whether that’s the environmental movement or the Tea
Party. Each attempt to erode our constitutional right to peacefully demonstrate is a huge red flag that our
democracy is at serious risk.
I urge you all to vote against this legislation that will gag students from certain types of protest. We should not
be punished for taking peaceful action.

Entry ID
247
Submission Date
08/07/2019
Name
Leslie LaMuro
Address
316 Craig Street
Fort Atkinson, Wisconsin 53538
Map It
UW Institution or Organization (Optional)
1966
Comments
This is ludicrous. Giving one form of free speech more relevance than another form of free speech. Not
congress nor the WI board of regents should limit the 1st amendment to the US constitution or the WI
Constitution.
US constitution:
Amendment I.
Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press, or the right
of the people peaceably to assemble, and to petition the
Government for a redress of grievances.
Now for the WI State constitution:
Free speech; libel. SECTION 3. Every person may freely
speak, write and publish his sentiments on all subjects, being
responsible for the abuse of that right, and no laws shall be
passed to restrain or abridge the liberty of speech or of the press.
In all criminal prosecutions or indictments for libel, the truth
may be given in evidence, and if it shall appear to the jury that
the matter charged as libelous be true, and was published with
good motives and for justifiable ends, the party shall be acquitted; and the jury shall have the right to determine
the law and the
fact.
Right to assemble and petition. SECTION 4. The right of
the people peaceably to assemble, to consult for the common
good, and to petition the government, or any department thereof,
shall never be abridged.
Placing one political party or ideology above another is not your job. Universities are meant to teach minds to
think for themselves offering both sides and allowing those minds to winnow out the moral and ethical path that
is right.
No revisions to UWS 17, WI Admin. Code are necessary especially when dictated to you by the GOP arm of the
legislature.

Entry ID
274
Submission Date
08/19/2019
Name
Martha Alibali
Address
1817 Van Hise Ave
Madison, WI 53726
Map It
Email (Optional)
mwalibali@gmail.com
Comments
I would like to speak out AGAINST this proposed policy. I believe this policy is aimed at preventing student
protest, so it would LIMIT rather than protect free expression! As worded, it also likely to be enforced in a
selective way. This policy is not right for UW! Please reject this policy!!

Entry ID
248
Submission Date
08/07/2019
Name
Mary Rendall
Address
3008 Edenberry St
Fitchburg, WI 53712
Map It
Comments
Free speech rights do not belong to only the speaker but to the audience as well. Why are you trying to inhibit
free speech and deny the learning that occurs from civil discourse? The proposed changes are not helpful for
creating good citizens or an informed public.

Entry ID
258
Submission Date
08/15/2019
Name
Michael Hill
Address
6918 Village Park Drive
Madison, WI 53718
Map It
Email (Optional)
michael.hill@wisc.edu
UW Institution or Organization (Optional)
University of Wisconsin-Madison
Comments
I ask that Chapter UWS 17, Wis. Admin. Code not be revised to mandate suspension and/or expulsion for
students who interrupt the free expression of others. Forcing administrators to suspend and/or expel students
undermines the university's mission to educate those students. Rather than mandating the blunt instruments of
suspension and/or expulsion, administrators should retain the discretion to discipline students without removing
them from the university environment.

Entry ID
261
Submission Date
08/15/2019
Name
Michael Steele
Address
2400 E Hartford Ave
Milwaukee, WI 53211
Map It
Comments
This policy revision is regressive and unfairly curtails student rights. It is being proposed for political purposes
and has no place as a part of UW System code

Entry ID
262
Submission Date
08/15/2019
Name
Nancy Suitor
Address
11103 Thornberry Dr
Freeland, MI 48623
Map It
Comments
Conservatives and Christians thank you for protecting those who come to speak and their actually physical
lives. Universities are places where all points should have a voice.

Entry ID
273
Submission Date
08/09/2019
Name
Nicholas Fleisher
Address
3454 N Murray Ave
Milwaukee, WI 53211
Map It
Email (Optional)
fleishen@uwm.edu
UW Institution or Organization (Optional)
UW-Milwaukee
Comments
I believe that the approach to free expression pursued by the Regents in RPD 4-21 and in the associated
proposed changes to Chapter UWS 17 is misguided and wrongheaded. These mandatory punishment
measures will have a chilling effect on expression on campus. As a matter of policy and statute, a one-size-fitsall policy is simply the wrong fit for this type of issue: the kinds of incidents that give rise to the conflicts the
Regents are seeking to tamp down are too varied, too particular, and too idiosyncratic for a blanket punishment
regime. As a matter of politics and optics, it is clear that the Regents have been influenced by a partisan
misinformation campaign in their adoption of these policies. This is a terrible way to make policy, and will lead to
bad results.
For the good of the UW System and for the protection of free expression on campus, I urge the Regents to
withdraw the proposed changes to Chapter UWS 17 and to rescind RPD 4-21.

Entry ID
268
Submission Date
08/16/2019
Name
Robert Jeske
Address
527 West Bender Road
Glendale, WI 53217
Map It
Comments
I respectfully oppose this revision. I believe that "disruption to the free speech rights of others" is much too
vague and opens students to more draconian punishment than may be warranted. I strongly support free
speech rights, but mandatory imposition of severe punishment for vaguely worded "disruptions" is
unacceptable. Each case of disruption, and the adequate actions of the university, should be regarded in its
own context.

From: Welch, S-A <welchs@uww.edu>
Sent: Tuesday, July 30, 2019 1:13 PM
To: Board of Regents of the UW System <board@uwsa.edu>
Subject: would like to register for a public comment
Greetings,
I would like to register for a 3 min oral presentation at the upcoming August 13, 2019 UW Board of
Regents meeting to be held in Gordon Dining and Event center in Madison WI between 3 and 5 pm.
How do I register so that I may speak at the meeting?

Many thanks,
Dr. S.A. Welch
Professor
Department of Communication
University of Wisconsin-Whitewater
Whitewater WI 53190
262-472-5722
welchs@uww.edu
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Speaker 1: Jordan Ellenburg, Professor at UW-Madison since 2005
 The goals of which I support and I think many people in the room support and also for
working so hard to write something that is an improvement over what the legislature
considered a few years ago. I am in opposition, as I said. So I have a couple of things I
want to say about the technical details of the proposed rule. First, I want to point out that
the language in here specifies a specific punishment for a specific infraction, which, as
far as I can tell it does not do anywhere else in Chapter 17. That to me seems a little
strange. I mean it lists a lot of very serious infractions and a range of penalties but does
not list a specific punishment for a specific infraction. So to me the idea that this
violation of the disciplinary policy unlike violently attacking another student, robbing,
etc., alone has a specific penalty. This seems to mess with the way that Chapter 17 is
otherwise structured. The other comment I wanted to make is that I think this policy is
very specific about students who infringe on the free speech rights of others and act to
suppress constitutionally protected speech and there is a lot of language about the role the
institution itself has. For instance, it says the proper role of the university is not to shield
students from ideas and opinions that are unwelcome, disagreeable, or even deeply
offensive. I would agree with that statement. But I think there is very little here about
consequences there will be for institutions whether that’s administrators or up to the
Board of Regents who act to suppress the free speech on campus. And I think listing
these principles without any specific rules for those actors is an incorrect policy.
Speaker 2: Eric Sandgren, professor at UW-Madison, speaking on behalf of Wisconsin
Conference of the American Association of University Professors; VP
 Opposed to revisions. AAUP WI opposes Regent Policy 4-21 and hopes the rule does not
pass. Far from guaranteeing safe spaces for ideas and expression, the policy institutes a
free speech suppression machine aimed at curbing free speech. The policy’s broad
wording virtually ensures highly selective enforcement. The net effect will be a chilling
of free speech on campus. The proposed amendment to Chapter 17 can be understood as
a nationwide partisan policy agenda, one that doesn’t belong on our public universities.
In the interest of the free speech of the students in the UW System, we urge your
rejection of the proposed changes to UWS Ch. 17 and the rescission of 4-21.
Speaker 3: John Isaac, graduate student worker in English Department at UW-Madison
 Speaking in opposition to change in UWS Ch. 17. Under Regent Policy document, its
stated policy is that “sifting and winnowing is a proud tradition of our universities,” but
this change does not get us closer to that ideal. If we’re seeking the truth, as the Board of
Regents stated in 1894, then this policy actually takes us in the wrong direction by
mandating suspension and expulsion for those seeking truth and justice even if it’s
through disruptive action. Even by its own standard, it doesn’t represent a commitment to
academic freedom or freedom of expression. This policy espouses zero tolerance for
those who “materially and substantially disrupt the function of an institution.” In 1969,
black students and white allies demanded that UW-Madison do and be better through
their disruptive action in the black student strikes and because of that UW-Madison now
has a world-renowned department of Afro-American studies. In 1970, graduate student
workers here demanded that the university do and be better through disruptive action and
because of that, UW-Madison now attracts some of the best graduate students through the
promises and guaranteed support of healthcare. These are good things that happened
when students demanded that the university do and be better, and the system needs these
sorts of students to help the system meet the challenges of today. But just as the proposed
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policy would do, UW-Madison punished these student sin 1969. The leaders of these
struggles lost scholarships and were expelled and forced to leave the university. And I
contend our university would be worse off without the continued and fearless sifting and
winnowing of Ms. Rashad, Mr. Clay, and Dr. Simonnette. UW-System administration
will turn its back on some of its best and brightest students if this policy is approved. The
policy would make the university more unwelcoming to ever more layers of people:
black students, latinx students, indigenous students, queer students, nonbinary students,
working class students. It ensures that the voices of those who are committed to justice
for themselves and others are silenced y holding over them the threat of expulsion. And
here at Madison, in particular, this policy would stunt the university’s intellectual and
financial growth, and maintain what it already is, which is a university preserved for the
rich, the white, and the already privileged. This is not the university that I want or the
flagship university of Wisconsin, and those who support this policy are evacuating their
responsibilities of the UW-System. The adoption of this policy would come at the cost of
the future standing of the UW System by punishing those who call on it to do right by the
people of Wisconsin, and it does a disservice to the mission of the Wisconsin Idea ,
which calls on our universities to invest in the state and benefit the greatest number of
people.
Speaker 4: Steph Tai, Professor of Administrative Law at UW-Law School
 Here to discuss administrative and constitutional law aspects of the rule. I am moot court
advisor for the law school. In the last year at least two or three national moot court
competitions have based their competitions on this very issue, so it’s attracting the
attention of people around the country and is very controversial. Given my experience
with these competitions and in preparing students for them, I can say that this policy,
whatever it takes the form of, will head into fairly constitutionally murky grounds.
Students focused on two different aspects, I don’t know if this will come out in the
ultimate policy, but in moot court, problems were focused on impermissible vagueness
and also what happens when intervening parties that are not UW students are arguably
part of why free speech is stopped. These things were found to be constitutionally
problematic at these competitions by actual judges. Administrative law-wise, there may
be issues too. There needs to be a whole rational basis that needs to be grounded in this.
There is a chance, depending on what kind of record is submitted as part of the
rulemaking process, this might weaken the ability to pass this.
Speaker 5: Leslie Petty, works at the Wisconsin School of Business, member of Academic Staff
Executive Committee, on behalf of UW-Madison Academic Staff Assembly
 On Feb 18, 2018, the UW-Madison Academic Staff Assembly passed a resolution
opposing the revisions made by the Board of Regents to the freedom of expression
policy, and requested that the Board modify or rescind it. The resolution was shared with
the Board of Regents after its passage. Due to this action by the Academic Staff
Assembly, I am here in opposition to codifying these changes. Here are the arguments
laid out in the resolution against the changes. Existing laws, policies, and procedures
already address threats or behavior that endangers personal safety or the safety of others,
and disorderly conduct. The codifying of punishment for students who materially and
substantially disrupt the freedom of expression of others limits the ability of UWMadison faculty and academic staff to address situations in a way that advances one of
the four core missions of the university, and that is teaching. Furthermore the changes
inhibit the ability of UW-Madison’s faculty and staff to uphold the university’s
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longstanding and exemplary commitment to academic freedom and freedom of
expression. Freedom of expression is so important to Wisconsin that it is contained in our
state’s constitution. “No laws shall be passed to restrain or abridge the liberty of speech
or of the press.” The proposed changes do exactly that. They restrain the liberty of
speech. On behalf of the UW-Madison Academic Staff Assembly, our committee urges
not to codify these changes, and instead reconsider the changes made to the policy made
in October 2017.
Speaker 6: KC Cayo, student and activist at UW-La Crosse
 I oppose the mandatory punishment policy. The right to free speech and protest is so
fundamental to our democracy, that it’s one of the first points in the Constitution
guaranteed. Protests allow people to speak in the public interest and shape public rights
and discourse. It’s frustrating that we have to protest for our right to protest. This is the
latest in a string of efforts to silence dissent. Restricting the right to protest will always
disproportionately impact underserved and marginalized communities. Those who cannot
pay to demonstrate who cannot pay to speak. This rule will further aggravate the injustice
that these communities face. If you have to pay for free speech with a punishment of
suspension or expulsion, your speech is not free. Everyone deserves an equal voice in a
democracy, whether that’s the environmental movement or the Tea Party. Each attempt to
erode our free speech rights is a serious red flag that our democracy is at risk. I urge you
all to vote against this legislation that will gag students’ right to protest. We should not be
punished for taking peaceful action.
Speaker 7: Anthony Flynn, graduate student worker in the department of counseling psychology
 In short, the proposal is in search of a problem that does not exist and will create new
ones of its own. Instead of protecting free speech on campus, it would have a chilling
effect on it. Freedom of speech includes the right to speak out against speech that one
finds abhorrent. The current proposal could be used by more powerful groups at UW to
suppress such dissent by threat or implication. It significantly limits the ability of
grassroots organizations on campus to do their work. This policy would not protect
students but would instead work to further entrench hegemonic interests. It would simply
favor those who determine what constitutes “material and significant disruption.”
Protections against a “heckler’s veto” already exist, and I encourage the Board of Regents
to reject this policy for the sake of academic freedom and for the sake of those we are
charged to serve: our students.
Speaker 8: Mary Spraggs: graduate student worker in the Discovery Building
 Several of my colleagues have mentioned how this policy—which I vehemently oppose
as well—will likely hurt people in vulnerable positions and those of vulnerable
demographics. As someone with a disability, I struggled with mental illness in the form
of PTSD from childhood abuse and sexual assault. All my life I have relied on people
like protestors—who are brave and intelligent to protest abusive working conditions.
Someone like me is a magnet to abusive personalities. Past advisors have referred to me
as a threat to their personal safety because I disclosed my disability to them, and they
think that because I have been hurt by bad people, I, myself, am a dangerous person who
wants to hurt people. This new proposal will change policy, and, as others have said, is
going to allow people in power, who are certain groups, to remain in power. I know, as
someone who has been abused by those with authority and those in power all of my life,
that it hurts and turns you into a scared animal, and that is not the purpose of a university.
A university’s purpose is to empower people against injustice and to make conditions for
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students and workers better. This proposal is going to do the opposite, so, unless you
want a university full of scared animals, you will reject this policy.
Speaker 9: Timothy Yu, Professor at UW-Madison of English and Asian-American Studies
 Here to express my deep concerns over the Regents’ freedom of expression policy that is
under discussion. In 2015, the Regents worked with UW faculty to create a strong and
adopt a strong statement of the UW-System’s commitment to free speech. However, the
policy under discussion today—which was developed without such consultation—is not a
protection of free speech but is a measure designed to punish students for exercising their
protected rights of protests. The policy alarmingly focuses on mandating punishments for
student protesters that go beyond the requirements for any other disciplinary infraction.
Far from adding new protections to free speech, this policy creates new punishments for
those exercising their free speech rights by engaging in protest, unreasonably favoring the
right of speakers to not be interrupted over the right of others to express their objections.
The proposed policy raises several concerns: 1. Create a new and worryingly ill-defined
form of misconduct, “disrupting the free expression of others.” While the intent here is
clearly to ban students from attempting to shout down or obstruct a speaker, how are we
to define what is disruptive of someone else’s expression? Is holding hostile signs or
booing or chanting loudly outside the hall disruptive? Is publicly criticizing a speaker
disruptive if it causes the speaker to cancel their visit? Is arguing with a speaker
disruptive? All of these regularly occur at any political talk on any campus. Are these
now to be banned? Our disciplinary policies already include a ban on disruption of
university-authorized activities, which articulates a sufficient standard that does not rely
on a vague definition of the expression of others. 2. This new policy mandates suspension
for a second offense and expulsion for a third offense. Harsh punishments that are not
mandated for any other kind of misconduct. Why is protesting against a visiting speaker
so disturbing that it requires the harshest punishment mandated by the Regents’ policy.
The adjudication of student misconduct should remain where it already is—at the campus
level so that appropriate action can be taken rather than mandatory punishments. 3. These
punishments are clearly designed to deter student activists from future protests, a form of
punishment that would disproportionately fall on a small number of students. Such
punishments chill speech rather than protect it. 4. The likely consequence of this policy
will not be to enhance academic freedom and free expression on campus but, ironically,
to create a safe space on campus for bigoted and hateful speakers by creating harsh new
punishments for students that speak out against them. I urge the Regents to reconsider
this policy and its potentially chilling impact on the free speech rights of students.

Dear Members of the UW System Board of Regents,
Thank you for holding a public hearing on the modification of the University of Wisconsin
Board of Regents administrative rule known as Ch. UWS 17, Wis Admin. Code, “Nonacademic
Student Misconduct” as it relates to Regent Policy Document “Commitment to Academic
Freedom and Freedom of Expression”. The ability to hear public comment is pertinent to the
success of all governing bodies and policy changes. As the Student Government Association
President at the University of Wisconsin-Stevens Point, I urge you to reconsider this proposed
policy change as it has resounding effects on the decision making power of our trained campus
student conduct staff, as well as the ability for students to exercise free speech without fear of
punishment.
It should be made clear, I, along with my executive officers, denounce vile and hateful speech of
any kind. While I recognize the right for that speech to exist, students should have every right to
peacefully protest hurtful speech so long as it does not infringe upon the speaker’s right. This
policy proposal, though tasked with ensuring free speech, would likely have the opposite effect.
The three-strike rule, as outlined in this proposal, is unfair, unjust, and unprecedented.
Lastly, the proposed policy restricts the ability of individual campuses to assess and decide
student conduct cases locally. The current policy has already led the way for campus specific
protest policies and guidelines and this policy would undermine those policies and progress
made. Enacting a policy which strips campuses of their ability to make cases of student
misconduct involving protesting harms students. While the proposal states “it is not the proper
role of UW institutions to take any action as an institution to require students or staff to express a
particular view on a public policy issue”, I would argue that this issue is not a matter of public
policy and instead a matter of student misconduct. However, if this were in fact a public policy
issue and not a student misconduct issue, no student should be suspended or expelled as a result
of an incident.
The Executive Branch of the Student Government Association at the University of WisconsinStevens Point calls upon the Board of Regents to take into consideration the current policies and
guidelines for student misconduct and recognize that a permanent system policy of the rules
discussed above could harm student’s ability to speak freely and openly.
Thank you,
Morgan Jeidy
University of Wisconsin-Stevens Point, Student Body President

260
Submission Date
08/14/2019
Name
Silas Johnson
Address
5166 Waterman Blvd, 1F
St. Louis, MO 63108
Map It
Email (Optional)
silasj0@gmail.com
UW Institution or Organization (Optional)
Graduate School alumnus (Ph.D., 2015)
Comments
The proposal has a commendable goal, but its implementation will have the opposite effect of what is
intended. It is also an unacceptable impingement on academic freedom. Section 2 is where the problems lie;
sections 3 and 4, in particular, do not seem to have these issues.
First, the proposal is likely to, in effect, place more restrictions on free speech, not fewer. It is so broadly
written that it can easily be construed to penalize speech that merely drowns out the speech of others by
virtue of its popularity or volume. While holders of unpopular opinions have a right to express them, they do
not have a right to restrict the expression of more popular opinions so that they can be presented as being of
equal importance. Furthermore, the incredibly harsh penalties called for will have a chilling effect on the
expression of popular opinions, lest they be interpreted as suppressing the speech of another.
Second, the mandatory disciplinary procedures are a clear violation of the academic freedom of the individual
campuses and the UW system as a whole. It is the role of the university to embrace subtlety and nuance, and
consider all factors thoughtfully when making decisions, whether those decisions are related to student
discipline or more academic matters. To tie the university so rigidly to a punishing and inflexible discipline
policy diminishes its role as a thought leader in the community.
Finally, if implemented, the proposal is likely to lead to more disruption of speech, not less. If students plan to
engage in activity that disrupts the speech of others, this policy practically requires that they take measures to
conceal their identity. Once this step is taken, it greatly increase the risk of a disruptive (but peaceful) protest
becoming a violent one. Even in the best case, this proposal will make it more difficult for members of the
university to engage in constructive dialogue on issues of importance. It encourages only the shouting of
opinions into the void, with holders of conflicting opinions simply keeping their distance and remaining within
their own echo chambers.
I urge you to reconsider the implementation of this proposal, particularly Section 2.

Hello,

My name is Tristan, I will be a new graduate student in the University of Wisconsin Milwaukee's Political Science program. I have followed the situation regarding the move
by the Board of Regents of the UW System to protect the freedom of speech of
students. I appreciate the spirit of the move, as academics can be a place where we must
sometimes overcome offense to engage further with topics. I know this well myself,
having to perhaps "push some buttons" in order to engage with a topic to make a
researched point. However, I have concerns regarding the utility of the proposed
changes. Chiefly my concern is how one's freedom of speech is to be protected. The
stated changes have a three step system in which serious penalties begin almost
immediately. Suspension and expulsion are the right of universities to do, but I seriously
question the logic of the move due to the origins of it. The freedom of speech is needed
to allow us to speak our mind without being silenced by authority. It is not however a
carte blanche to speak as we wish.

One of the cases that inspired this move was in fact at UW-Milwaukee where a student
promoted Nazism along with promoting of "gassing the Jews" - a real and clear threat
when one considers how white supremacy is a growing threat as massacre after
massacre, both in the United States and abroad are committed by individuals such as
this student. Similar incidents have occurred at UW-Oshkosh where students at a house
party had a whiteboard that read "No Liberals, Jews, Muslims, Queers, or Hmongs." My
wonder is why the University of Wisconsin system is taking efforts to seemingly protect
those advocating for violence against not only students, faculty, staff but many outside
of the UW system based on political affiliation, sexual orientation, gender, and ethnicity.
Why is it that while there is speaking against such hate, that the Board of Regents finds
it necessary to punish students for wanting to stop the spread of hate? I believe that the
Board of Regents should consider the prevention of hate speech, especially considering
the documented rise of discriminatory hate speech on campuses across the country. I
should hope that instead of essentially criminalizing protest that the UW Board of
Regents would instead move to deal more effective with the rise of hate on our
campuses.

I love universities as I feel at home at such places. However, to allow hate to fester at
what should be intellectual pillar of the community would a grave and unfortunately
fatal mistake for many in the communities we are meant to help, grow, and educate.

Thank you for your time,
- Tristan Tully
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August 6, 2019

To: Board of Regents of the University of Wisconsin/UW System
Administration
From: The Undersigned University of Wisconsin System Faculty
Members
Re: Collective Statement Regarding Revisions to 2017 Regent Policy 421 (Regent Policy on Freedom of Expression)

The Regent Policy regarding the rights of speakers and protesters has
sparked controversy from its inception. Critics have raised several
concerns, including its potential effect on proper protest of speakers; its
opening of the door to outside political compromise of the institutional
autonomy that is one important aspect of academic freedom; and the
political partisanship that might have motivated the pressure to enact it.

Some strong defenders of free speech on campus continue to harbor
these concerns, including those who strongly supported and
contributed to the 2015 Regent Policy that proclaimed the UW System’s
continuing commitment to the fundamental principles of free
expression in higher education.
If the policy on speakers and protesters is to remain on the books,
however, we urge the System to make it as principled and viable as is
possible. In this spirit, we recommend the following revisions.

1. Making the harms of the “heckler’s veto” more evident. For starters,
we recommend making a stronger case for why the material and
substantial disruption of a speaker is harmful. Free speech is
indispensable to the university’s pursuit of its central mission, which
entails the pursuit of truth and the dissemination of knowledge.
Speakers are an essential part of this pedagogical purpose.

A “heckler’s veto” arises when persons in the audience take measures to
disrupt and interfere with a speaker in a manner that essentially
“vetoes” the speech at hand. Such action places the rights of lawful
speakers and listeners in the hands of their critics, a process that is

destructive of the system of free speech that is a foundation of our
constitutional order and of education’s mission.

2

When a speaker is disrupted because some persons in the audience do
not like what he or she has to say, several harms are committed to the
institution, including: 1) the right of the speaker to state his or her
views; 2) most importantly, the rights of the listeners in the audience to
hear the speaker. This right, which the famous free speech philosopher
Alexander Meiklejohn considered the most important right under the
aegis of the First Amendment, applies not only to those who agree with
the speaker, but to those who disagree but nonetheless are there to
learn more about what the speaker has to say. Disrupting a speaker
signals disrespect not only of the speaker, but of those who are there to
listen; 3) the right of the person or group who might have brought the
speaker to campus, often at substantial effort and expense. The
University prides itself on its historically respected system of funding
for a wide variety of student groups who engage in expressive activities,
a system that the U.S. Supreme Court unanimously upheld in 2000 (U.W.
Board of Regents v. Southworth). Not punishing such disruption
constitutes the undermining of this very system that both the University
and the Supreme Court consider essential to higher education’s mission;
4) the right—indeed, the obligation—of the institution itself to promote
and protect the forum and system of speakers on campus.
2. Adding appropriate institutional flexibility to the process of
determining punishment. The existing policy mandates suspension for a
second offense, and expulsion for a third offense. But as the Foundation
for Individual Rights in Education and other pro-free speech groups
have maintained, principled discretion is properly part of any
prosecutorial process. Under the current policy, disruptions that barely
cross the prohibited line are subject to the same penalties as more
major disruptions. We recommend that penalties be more fairly tailored
to proportionality, which is a cardinal principle of legal sanctioning.
Such adjustment is also called for because, as scholars of the history and
practice of criminal and civil sanctioning know very well, overly severe
penalties often result in “jury nullification” or refusal of the sanctioning
body to find the accused culpable. A more finely tuned sanctioning
process that allows for principled discretion and levels of culpability
could achieve more effective results.
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3. Our second recommendation is buttressed by the fact that the
standard of “material and substantial disruption” is vague to many
people, thereby exacerbating the problem of the lack of due discretion
and grading of degree. This vagueness, coupled with the many different
ways that protesters may speak against other speakers, also opens the
door to improper claims against erstwhile legitimate protesters brought
by opponents of the protesters. Consequently, the line between proper
and improper protest must be more clearly ascertained.

To be sure, this disruption standard is drawn from an important
Supreme Court case, Tinker v. De Moines School District (1968); and it
does make the distinction between lesser and greater forms of
disruption, as disruption must be “material” (evidenced in fact, not
prediction or conjectural) and “substantial” (not trivial, such as simply
hissing or briefly booing). This standard should be maintained, but
guidelines of where to draw the line would help to give protesters of
speakers greater notice of what their rights are and are not.

For starters, the reach of the policy in terms of scope should be clarified
and properly delineated. As Joe Cohn of FIRE has pointed out, the
standard should apply only to specific locations or events, not campuswide. The policy should apply to formal campus events that include the
presentation of ideas. Applying it to conversations or disputes in a dorm
or private encounters would be overreach. Second, the meaning of
“material” and “substantial” should be clarified. As in Tinker, “material”
should mean demonstrated or evidenced disruption, not conjectural or
based upon what Tinker calls “undifferentiated fear.” Fear of disruption
must be based on actual evidence and reason, not mere speculation.

Determining what is substantial will always require judgment, but
better guidance can be helpful. Rather than providing examples here, we
recommend that Regent Policy and the System adopt language similar
to that provided by UW-Madison’s booklet, Protest Guidelines (2018),
developed by the UW-Madison Police Department and the Office of
Student
Affairs: https://uwpd.wisc.edu/content/uploads/2018/09/ProtestResponse-Guide.pdf This document provides examples of what crosses
the line and what does not, as well as thoughtful recommendations on

how administrative authorities should handle tense speech situation. It
also lays out what types of locales and events should be subject to the
policy.
4. Finally, the policy requires administrations to provide free speech
instruction to new students that is consistent with the policy, but did
not specify what this meant or what it should contain. Consequently,
many UW schools simply provide students with a copy of the policy
rather than a substantive explanation of why it matters and what
students should expect in terms of discourse and how to deal with it
constructively. A good primer in this domain would help to “prime”
students ahead of time to expect challenging discourse, and to handle
this experience with intellectual integrity and maturity.
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We strongly recommend that the policy offer a blueprint example of
such material as a minimum. In addition to its Protest Guidelines
manual, UW-Madison also at one time presented students with a
“Primer” on free speech and civil discourse that was written by a retired
UW-Madison professor in conjunction with a now retired assistant dean
of students. We urge that material of this nature be assembled and made
part of the policy requirements.

Richard Avramenko, UW-Madison
Michael Critchfield, UW-Stout
Donald Downs, UW-Madison emeritus
Robert Frykenburg, UW-Madison, emeritus
W. Lee Hansen, UW-Madison, emeritus
Brian Huffman, UW-River Falls
Jerry Kapus, UW-Stout
Elena Marshall, UW-Stout
Kenneth Mayer, UW-Madison
Stanley Payne, UW-Madison, emeritus
John Sharpless, UW-Madison, emeritus
Tim Shiell, UW-Stout
Robert Snyder, UW-Platteville
James Szymalak, UW-La Crosse
Robert Zeidel, UW-Stout
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TO: University of Wisconsin Board of Regents
FROM: Analiese Eicher, One Wisconsin Institute Executive Director
RE: Comment on Proposed Revisions to UWS 17 Wisconsin Administrative Code
DATE: August 19, 2019
The codification of a speech code in state administrative rule, as proposed by the Board of
Regents, is unnecessary.
Under the proposed rule, students would be subjected to investigation if they are accused of
“disrupting the free speech rights of others,” broadly defined as “violent or other disorderly
misconduct that materially and substantially disrupted the free expression of others.” The rule
further subjects students to mandatory penalties for violations, including suspension for at least
one semester for two violations and expulsion for a third.
These punitive measures are unnecessary given the lack of incidents involving disruptions of
speech and the existing ability under state law and university policies to deal with serious
incidents of misconduct or threatening behavior.
White nationalism is on the rise, and Wisconsin is not immune from its scourge. Disturbing
incidents of harassment based on race and sexual orientation have occurred on several
University of Wisconsin campuses.
The proposed changes to UWS 17 could make the situation worse, providing deference and
protection to provocateurs and their hateful speech while targeting students, faculty and staff
who believe everyone ought to be treated with respect and free from harassment on campus.
The genesis of these speech restrictions raises more troubling questions about the true purpose
of the rules. Proposed revisions to UWS 17 seem to be part of a strategy of appeasing
right-wing politicians and ideologues rather than serving the legitimate interests of University of
Wisconsin students, faculty and staff.
Campus speech restrictions gained prominence in 2017 when Wisconsin Assembly Speaker
Robin Vos personally oversaw the development of legislation to impose them on UW campuses.
When Vos’ effort to adopt legislation faltered, the Board of Regents adopted much of what the
Speaker sought as UW System policy.
President John Behling, an appointee of former Gov. Scott Walker, was not subtle in saying their
action and their intent showed “... a responsiveness to what's going on in the Capitol, which
helps build relationships."

www.OneWisconsinInstitute.org • mail@OneWisconsinInstitute.org
152 W. Johnson St. #214 · Madison, WI 53703 · (608) 204-0677

Speech codes like the 2017 version proposed by Vos are also part and parcel of the
Milwaukee-based right-wing mega-funder Bradley Foundation effort to reshape higher education
to their liking.
Their approach is, as always, comprehensive. Internal Revenue Service tax filings for 2005
through 2016 analyzed by One Wisconsin Institute found over $154 million of Bradley
Foundation funding went to organizations participating in advocacy campaigns targeting higher
education and in direct support for higher education institutions, including nearly $5.5 million for
the University of Wisconsin.
The Goldwater Institute, which produced the model bill upon which Vos’ Wisconsin version was
based, has been the recipient of nearly $1 million from the Bradley Foundation in recent years,
including $175,000 in 2017, the last year for which IRS tax records are available.
Codifying an ideological agenda with the proposed modifications to UWS 17 to appease
politicians and funders is not protecting speech or academic freedom. It is a disservice to the
students, faculty and staff of the University of Wisconsin System.

From: W LEE HANSEN <wlhansen@wisc.edu>
Sent: Tuesday, August 6, 2019 5:15 PM
To: Donald Downs <dadowns@wisc.edu>; Board of Regents of the UW System <board@uwsa.edu>
Cc: Tomas Stafford <tstafford@uwsa.edu>; Tim Higgins <thiggins@uwalumni.com>; Azhar Majeed
<azhar@thefire.org>; Timothy Shiell <shiellt@uwstout.edu>; John Sharpless <jbsharpl@wisc.edu>
Subject: Re: Statement Regarding Regents Free Speech Policy

Don:
I would like to have my name added to this statement. I assume this document is calling
on the Regents to modify its 2017 policy statement.
Has any attempt been made to create a document that embraces the changes proposed
in this statement. If not, who would create this new document? Would it be a Regent
Committee? Might it include some of the signers of this statement? I believe strongly the
need for faculty involvement in the creation of any new policy statement.
Thanks for forwarding this item to me. W. Lee Hansen

WISCONSIN INSTITUTE FOR LAW & LIBERTY, INC.
330 E. Kilbourn Ave. Suite 725, Milwaukee, WI 53202-3141
414-727-WILL
Fax 414-727-6385
www.will-law.org

Comment on proposed scope statement 071-18
August 19, 2019
The Wisconsin Institute for Law & Liberty (WILL) has long been an advocate of academic
freedom and free speech on campus. It has litigated on behalf of students and faculty whose free
speech rights have been violated, including the landmark case of McAdams v. Marquette
University, 2018 WI 88, 383 Wis. 2d 358, 914 N.W.2d 708. WILL has previously commented on
proposed legislation to protect free speech on campus. Richard M. Esenberg & Clyde Taylor,
Wisconsin Institute for Law & Liberty, On Freedom of Expression in the University of
Wisconsin System: Analysis and Recommendations of the Legislative Proposals (May 15, 2017).
We generally support the Board of Regents’ efforts to protect these important rights within the
University of Wisconsin System. WILL submits this comment to suggest a slight modification to
the scope of the Board’s proposed rulemaking.
As you know, Board Policy 4-21 prohibits conduct interfering with the expressive activity of
others and subjects such disruptive conduct to the sanctions listed in administrative code section
UWS 17.10. Scope Statement 071-18 proposes to modify UWS chapter 17 to establish certain
required sanctions for multiple violations of this prohibition.
WILL supports this effort but opposes mandatory sanctions. The difficulty of balancing the right
of legitimate  and nondisruptive  protest with protecting the right of speakers to be free from
physical disruption suggests a greater degree of discretion in the selection and imposition of
sanctions.
In addition, the protection of speech from improper disruption requires clear and narrow
definitions of what conduct may be sanctioned. Efforts to protect speech ought not to provide
opportunities to suppress constitutionally protected speech offered in response. WILL
encourages the Board to also modify section 17.09, which contains a list of “conduct subject to
disciplinary action,” to include Policy 4-21’s prohibition on “protests and demonstrations that
materially and substantially disrupt the rights of others to engage in or listen to expressive
activity.” While section 17.09 already includes a general subsection for violations of the Board’s
policies, see Wis. Admin. Code § UWS 17.09(15), including a specific subsection for conduct
interfering with others’ expressive rights would add clarity and highlight the importance of this
issue.
In addition, WILL believes that the incorporation of Policy 4-21’s prohibition should be
accompanied by language clarifying that it may not be applied to constitutionally protected
speech. In particular, an amended UWS 17.09 should carefully delineate the type of conduct that
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might constitute prohibited disruption (physical obstruction, true threats, etc.) and make clear
that the expression of a particular viewpoint, without more, does not constitute interference with
the rights of others to engage in expressive activity. Criticism  or the expression of an opinion
that some find unwelcome, disagreeable, or even deeply offensive  does not constitute
interference with the expressive rights of those who disagree with that criticism or opinion.
We do not believe that these additions would be redundant or unnecessary. Regulation that
addresses constitutionally protected speech – even regulation that is intended to be benign and
supportive as here – ought to be as clear as possible to avoid inadvertently deterring protected
speech. If the Board believes that making these changes would be outside the current Scope
Statement, then we urge it be modified or a separate Scope Statement be issued.

Luke Berg
Deputy Counsel
luke@will-law.org
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Comments
It is a dark day when our public universities decide they are no longer interested in promoting open dialogue,
public advocacy and free speech. Where would we be without passionate young voices embracing their right to
express themselves, both as a community and as a nation? Think of the sit-in movement, student strikes. Think
of Kent State. Dissent is dialogue. Why would a public institution dedicated the exchange of ideas recommend
stifling the voices of its own union? Your student body is your greatest asset. What cowardice.
If the UW is scared of bad publicity--which appears to be the only reason you have to threaten your student
body with potential expulsion for " disrupting the free speech rights of others"--perhaps it should consider how
pathetic it looks to hide behind veiled jargon. Think of the dichotomy here: on one side you have headlines
which may read, "Young people shout down [racist/homophobic/etc] provocateur," on the other you have,
"Public institution denies student body their first amendment rights."
This resolution is an affront to very concept of open discourse, and completely antithetical to the stewardship
our public colleges have long provided. It is you, in offering this resolution, who are "disrupting free speech."
How deeply unnerving that a university that was once a totem to progress, and the Wisconsin Idea, would be on
the wrong side of history.

