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 Given that only sixteen possible days of hunting now 

remain in the court-ordered wolf-hunting season, the 

Defendants-Appellants Department of Natural Resources, 

Department of Natural Resources Board, and Preston Cole, in 

his capacity as Secretary of the Department of Natural 

Resources (hereafter the “Department”) requests expedited 

relief from this Court. The Department is currently 

undertaking significant steps to prepare to hold a wolf hunt 

before the end of February. Many of these steps are required 
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by statute or administrative code, or under court-recognized 

treaty rights with Wisconsin’s Ojibwe tribes. These steps 

include a wolf-harvest quota, opening the application period, 

affording the tribes an opportunity to make a harvest 

declaration, and preparing to issue licenses, all over the next 

two weeks—instead of the six-plus months over which this 

process usually takes. In light of these substantial efforts and 

their associated costs, the Department respectfully requests 

that this Court issue its decision on this stay motion no later 

than 5:00 p.m. Monday, February 15. The movant 

recognizes that this timeframe is short and so, if necessary, it 

is requested that the Court consider this motion ex parte for 

purposes of granting temporary relief, as contemplated by 

Wis. Stat. § 809.12. 

INTRODUCTION 

 This motion seeks to stay an order requiring the 

Department to immediately hold a wolf hunt in Wisconsin, 

between now and the end of February. The court’s order 

necessarily will require the Department to disregard steps in 

the process of implementing a hunt, many of which are 

required under statute or administrative rule, or otherwise 

implicate tribal treaty rights. 

 Moreover, clear statutory language prohibits the hunt 

the circuit court ordered, and instead requires the 

Department to hold “a single annual open season” for hunting 

and trapping wolves, “that begins on the first Saturday in 

November of each year and ends on the last day of February.” 

Wis. Stat. § 29.185(5)(a). This statute is operative only when 

wolves are not listed on the endangered species list; that 

occurred on January 4, 2021. Despite that timing and the 

clear statutory language, the circuit court ordered the 

Department to start the 2020 hunt now, ignoring that at no 

point in 2020 was there authority to start that year’s “single 

annual season.”  
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 The circuit court’s order was wrong as a matter of 

statutory interpretation, and wrong in granting mandamus, 

which requires a showing that the Department’s duty to hold 

the 2020 hunt now, starting in February 2021, is “plain and 

positive.” 

 All of the relevant factors support immediately staying 

the circuit court’s order. As just discussed, the court 

incorrectly applied the wolf hunt statute and incorrectly 

applied the mandamus standards. These errors demonstrate 

more than a reasonable likelihood of success on appeal. 

 The Department stands to suffer irreparable harm in 

the form of irrevocable commitments of time and resources to 

implement the circuit court’s order. And the uncertainty of 

the circuit court’s “follow the law” mandate provides 

no guidance about how to do so, further compounding the 

harm—particularly in light of the prospect of possible 

contempt allegations. 

 The public interest also stands to be irreparably 

harmed without a stay. Preparing for a wolf hunt takes 

months and involves numerous steps required by statute and 

administrative code. The public interest will be harmed by the 

circuit court’s order requiring that these steps be skipped or 

abbreviated, just to have a hunt by the end of this month. 

 Plaintiffs, on the other hand, face little chance of harm 

in the event of a stay. Their ability to apply for a wolf-hunting 

license (all that is really at issue here) is hardly impinged, 

since the application period for the Wisconsin hunt is set to 

open in just over two weeks. And Plaintiffs’ assertions of a 

statutory or constitutional “right to hunt wolves” is simply 

incorrect; any ability to hunt depends entirely on what the 

wolf-hunt statute provides. And the language in the statute 

does not support the asserted right here. 

  

  



 

4 

 All of the stay factors support the Department’s motion. 

Given the extremely short timeline and the ongoing steps 

that will be necessary to implement any wolf hunt, the 

Department asks the Court to decide this motion ex parte and 

stay the circuit court’s final order/writ of mandamus pending 

appeal under its authority in Wis. Stat. §§ 808.07(2)(a)1. 

and 809.12. 

STATEMENT OF THE CASE 

I. Statute at issue. 

 Three subsections of Wisconsin’s wolf-hunt statute 

control this case. First, Wis. Stat. § 29.185(1m) provides that 

“[i]f the wolf is not listed on the federal endangered list . . . 

the department shall allow the hunting and trapping of 

wolves and shall regulate such hunting and trapping as 

provided in this section.” 

 Second, the statute prohibits unlicensed hunting and 

trapping of wolves: “Except as authorized under a wolf 

harvesting license, no person may hunt or trap a wolf.” 

Wis. Stat. § 29.185(2)(a). 

 Third, the statute limits the number of seasons DNR 

may authorize and mandates when the season must start 

once wolves are delisted: DNR “shall establish a single annual 

open season for both hunting and trapping wolves that begins 

on the first Saturday in November of each year and ends on 

the last day of February of the following year.” Wis. Stat. 

§ 29.185(5)(a). 

II. Factual history. 

 In 2012, facing the likely delisting of wolves from the 

federal endangered species list, the Wisconsin Legislature 

enacted Wis. Stat. § 29.185, authorizing the first legal wolf 

hunt in recent Wisconsin history. Hunts were held in 2012, 

2013, and 2014, until the wolf was returned to the federal list 
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in 2015 as a result of a federal court decision invalidating the 

previous delisting. See Humane Soc’y of the United States v. 

Jewell, 76 F. Supp. 3d 69 (D.D.C. 2014), aff’d sub nom. 

Humane Soc’y of United States v. Zinke, 865 F.3d 585 

(D.C. Cir. 2017). 

A. The Department regulates wolf hunting 

using legally required science-based quotas. 

 As required by Wis. Stat. § 29.185, the Department 

administered the 2012–2014 hunts using the best available 

scientific data to determine quotas. This quota-setting process 

is governed by statutory and administrative code provisions, 

and also involves court-recognized treaty obligations 

with Wisconsin’s Ojibwe tribes. See, e.g., Wis. Stat. 

§ 29.185(3)(bn)1. (Department “shall determine the number 

of licenses that will be available for a given year”); 

see also Wis. Admin. Code NR § 10.145(1m) (EmR. 1210) 

(quota-setting process). 

 For example, the Department “shall . . . annually” 

determine a wolf-harvest quota and must consider multiple 

types and sources of information to do so. Wis. Admin. Code 

NR § 10.145(1m) (EmR. 1210). These include many biological 

considerations like “[p]opulation estimates and trends,” 

“population goals,” “projected impacts of wolf harvest quotas,” 

“the ecological impacts of wolf predation,” the ecological 

importance of wolves,” “[t]he impact of disease, illegal 

harvest, and other causes of mortality on the wolf population,” 

and “[c]onsideration of conservation genetics.” Wis. Admin. 

Code NR § 10.145(1m)(a), (b), (c), (e), (f), (i), (l). Another 

important consideration is Wisconsin’s Ojibwe tribes’ 

“[o]ff-reservation treaty rights established under Lac Courte 

Oreilles Indians v. State of Wis., 775 F. Supp. 321, 323 

(W.D. Wis. 1991) and on-reservation jurisdiction of Native 

American tribes.” Wis. Admin. Code NR § 10.145(1m)(m).  
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 The quota-setting process begins with estimating 

current wolf population numbers statewide, based on data 

from winter wolf-track surveys and GPS-collared wolves. 

Those data are then incorporated into a population model that 

projects wolf populations in various areas throughout the 

state. The model’s population estimates form the basis for 

Department staff’s initial quota proposal. (Dkt. 18 ¶¶ 7, 

17–18; Dkt. 21:2.)  

 That proposal is then delivered to the Wolf Advisory 

Committee: a group of wolf experts, a tribal representative, 

and stakeholders in the wolf management process. The 

committee then reviews the proposed quota and available 

data and makes its own determination about a proposed 

quota. With the committee’s input, Department staff then 

forward a quota recommendation to the Natural Resources 

Board for final approval. (Dkt. 18 ¶¶ 18–20; Dkt. 20.) 

 Before the Department issues licenses, Wisconsin’s 

Ojibwe tribes are given the opportunity to make a declaration 

of intent to harvest up to fifty percent of the expected quota, 

based on the tribes’ rights reserved by treaty. The tribes’ 

declaration influences the number of licenses ultimately 

available through the state’s limited draw. (Dkt. 18 ¶ 21; 

Dkt. 20.)  

 In past years, this quota-setting process—beginning 

with the completion of wolf-population surveys in late winter 

and ending with the Board’s adoption of a final quota—has 

taken approximately three months. (Dkt. 18 ¶ 22; Dkt. 20.) 

B. The Department receives and processes 

applications for wolf-harvest licenses and 

distributes carcass tags to license 

recipients. 

 While the quota is being developed, the Department 

receives applications for wolf-harvest licenses (hunting and 

trapping). In past years, the application period began on 
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March 1, the first day of the new license year and the same 

day the application period opens for all other limited draw 

furbearers, and ran through August 1. For the wolf-harvest 

season set to begin in November of this year, the Department 

plans to open the license application period on March 1. 

(Dkt. 18 ¶¶ 23–25; Dkt. 23:1.) 

 After the application period closes, the Department 

begins awarding wolf-harvest licenses to successful 

applicants. Like the quota-setting process, “the number of 

wolf harvesting licenses to be issued” depends on 

multiple, code-required considerations. See Wis. Admin. Code 

NR § 10.145(1u). However, unlike the application process, 

awarding licenses cannot begin until the quota is finalized, 

because the number of licenses available through separate 

programs depends on the number of applications received. If 

the number of applications exceeds the number of licenses 

available under the quota, the Department must award fifty 

percent of licenses by random drawing and award the 

remaining fifty percent according to a preference-point 

system.1 See Wis. Stat. § 29.185(3)(bn); (see also Dkt. 18 ¶ 26). 

 After the drawing is conducted, the Department 

updates its automated licensing system to ensure that 

successful applicants can purchase the correct license. 

Successful applicants are then notified and may purchase 

their license. Following purchase, the Department mails a 

carcass tag to license holders. (Dkt. 18 ¶ 27.) 

 In past years in which a wolf hunt was held, the time 

for issuing licenses and distributing carcass tags has run 

 

1 The preference-point system awards points to license 

applicants who are either unsuccessful in the lottery draw, or who 

opt to only receive a point (as opposed to an opportunity for a 

license) that year. Wis. Stat. § 29.185(3)(bn)3. Eventually, license 

applicants with enough accumulated preference points can receive 

a license based on those points. See id. 
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between six and ten weeks. This process is completed before 

the season opens so that all hunters and trappers can receive 

their tags before opening day, ensuring that all license 

holders have equal opportunity to harvest. (Dkt. 18 

¶¶ 28–29.) 

C. Wolves are delisted in early 2021. 

 On November 3, 2020, the United States Fish and 

Wildlife Service announced a final rule that would remove the 

gray wolf from the federal endangered species list, effective 

early 2021. See Removing the Gray Wolf (Canis lupus) 

From the List of Endangered and Threatened Wildlife, 

85 Fed. Reg. 69778, 69778 (Nov. 3, 2020). Soon after that 

announcement, and before the wolf was delisted, DNR issued 

a press release reaffirming its support for state management 

of wolves and its commitment to holding a wolf hunt in 2021 

consistent with Wisconsin law. The Department announced 

that the 2021 wolf season would begin on November 6, 2021, 

as required by Wis. Stat. § 29.185(5)(a). (See Dkt. 18 ¶¶ 9–10; 

Dkt. 19, 21:1.) 

 During that time the Department has continued its 

preparations and outreach for the upcoming November 

season. As one example, Department staff and volunteers are 

currently collecting data necessary for population estimates 

that will drive the quota for the 2021 wolf hunt. For another 

example, the Department is working with trapper-education 

providers to ensure that enough classes will be scheduled over 

the upcoming months to accommodate demand for the course, 

which is required to harvest a wolf by trapping. (Dkt. 18 

¶¶ 11–14; Dkt. 20–23.) 

 After wolves were delisted on January 4, 2021, two 

legislative committees held a joint informational hearing to 

discuss the Department’s plans for the 2021 wolf hunt, 

including whether it was possible to hold an early season 

starting immediately. The Department representative—



 

9 

Keith Warnke, the Administrator of the Division of Fish, 

Wildlife, and Parks—explained in written testimony that the 

wolf-hunt statute instructs the Department to conduct a 

single annual wolf season, which must begin on the first 

Saturday in November. 

 Warnke also detailed the logistical requirements of 

implementing a wolf harvest season, discussed above. In 

particular, he emphasized the time necessary to gather 

population data and develop a science-based harvest quota; 

the process of coordinating with Wisconsin’s tribal partners 

and the Ojibwe tribes’ option to make a harvest declaration; 

and the process by which the Natural Resources Board 

ultimately adopts a final quota. (Dkt. 18 ¶ 30; Dkt. 20–21.)  

 The Natural Resources Board also held a hearing on the 

question of wolf hunting in 2021, and whether a hunt could 

occur immediately. After hearing from Administrator Warnke 

as well as the Department’s Deputy Secretary, Todd Ambs, 

and dozens of stakeholders in the wolf-management process, 

the Board ultimately rejected a motion that would have 

instructed the Department to hold a hunt before November 

2021. (Dkt. 18 ¶¶ 33–36; Dkt. 22–23.) 

III. Procedural history. 

 Plaintiffs filed this lawsuit ten days after the Natural 

Resources Board declined to order a February hunt. 

(See Dkt. 1.) Plaintiffs claimed that Wis. Stat. § 29.185(1m) 

and (5)(a) require the Department to hold a wolf hunt 

immediately and through the end of February, and sought a 

temporary injunction or, in the alternative, a writ of 

mandamus ordering the Department to do so. (Dkt. 1; 6.) 

 Following expedited briefing and a hearing, the circuit 

court denied Plaintiffs’ request for a temporary injunction but 

granted the writ of mandamus. The court concluded that the 

Department had a plain, positive duty to hold a hunt in 
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January and February 2021; that Plaintiffs had a clear right 

to hunt wolves under both Wis. Stat. § 29.185 and Wis. Const. 

art. I § 26; that Plaintiffs would be substantially damaged by 

not being able to hunt wolves before November; and that, 

because the court had denied a temporary injunction, the 

Plaintiffs had no adequate remedy at law.2 The court thus 

ordered that the Department must “allow the hunting and 

trapping of wolves in an open season through the end of 

February 2021.” (Dkt. 41 (writ); see also Dkt. 39 (order).)  

  After the court issued its order, the Defendants sought 

to clarify the scope of the court’s mandate, pointing out the 

multiple and lengthy steps that are involved in “allow[ing] the 

hunting and trapping of wolves” (Dkt. 41:2) and requesting 

guidance on which of those steps the Department was 

required to skip or alter. The court declined to provide any 

specification of its order, stating instead that the Legislature 

had already directed what was to occur and that it was not 

the circuit court’s role to redefine that process. 

 Defendants orally moved for a stay pending appeal. 

They pointed to the reasonable likelihood of success on 

appeal, particularly because the wolf-hunt statute does not 

impose a “plain, positive duty” regarding how (or even 

whether) the Department must conduct a wolf hunt under the 

current circumstances. The Department also emphasized the 

substantial and irreparable harm the agency would suffer 

without a stay, due to the extraordinary administrative 

efforts that would be required to implement a wolf hunt over 

the next seventeen days. These difficulties, the Department 

pointed out, were amplified by the circuit court’s refusal to 

clarify its order, leaving the Department to choose between 

 

2 The Department has requested an expedited transcript of 

the hearing; however, the transcript was not available at the time 

of this filing. Once received, the Department will promptly file a 

copy of the transcript with this Court. 
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complying with statutory and regulatory obligations and 

facing contempt for alleged noncompliance with the court’s 

order. These harms, the Department noted, are public harms, 

in the form of potentially wasted government resources, thus 

further supporting a stay.  

 The court denied the stay, reiterating its analysis in 

support of mandamus and holding that those same 

considerations supported denying the stay. 

STAY STANDARD AND STANDARD OF REVIEW 

This Court may stay a circuit court’s final order pending 

appeal, under Wis. Stat. §§ 808.07(2) and 809.12, where a 

movant has made a showing of (1) more than the mere 

“possibility” of success on the merits; (2) unless a stay is 

granted, the moving party will suffer irreparable injury;  

(3) no substantial harm will come to other interested parties; 

and (4) the stay will do no harm to the public interest. State 

v. Gudenschwager, 191 Wis. 2d 431, 440–41, 529 N.W.2d 225 

(1995). The movant need not satisfy “each of the four” factors 

as if they were “tests.” Scullion v. Wis. Power & Light Co., 

2000 WI App 120, ¶ 25 n.15, 237 Wis. 2d 498, 614 N.W.2d 565. 

Instead, the court must “balance the relative strength of 

each.” Id. “These factors are not prerequisites but rather are 

interrelated considerations that must be balanced together.” 

Gudenschwager, 191 Wis. 2d at 440. The Gudenschwager 

standard is a sliding scale: “[P]robability of success that must 

be demonstrated is inversely proportional to the amount of 

irreparable injury the [movant] will suffer absent the stay. In 

other words, more of one factor excuses less of the other.” Id. 

at 441. The Supreme Court has recognized in the federal 

context that “[t]he first two factors are ‘the most critical.’” 

Planned Parenthood of Greater Texas Surgical Health Servs. 

v. Abbott, 571 U.S. 1061, 1061 (2013) (quoting Nken v. Holder, 

556 U.S. 418, 434 (2009)). 
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This Court reviews a trial court’s decision on a stay 

for “an erroneous exercise of discretion.” Gudenschwager, 

191 Wis. 2d at 439. An appellate court will sustain a 

discretionary act if it concludes the trial court (1) examined 

the relevant facts; (2) applied a proper standard of law; and 

(3) using a demonstrated rational process, reached a 

conclusion that a reasonable judge could reach. Id. at 440.  

ARGUMENT 

 The circuit court’s decision was flawed in multiple 

respects, most centrally its disregard for the plain language 

of the wolf-hunt statute, Wis. Stat. § 29.185(5)(a). The statute 

simply does not authorize the Department to hold the extra 

hunting season that the circuit court ordered, much less in 

the “plain, positive” manner that is required to support 

mandamus. The court misapplied the wolf-hunt statute, 

misapplied the law of mandamus, and thus erroneously 

exercised its discretion. The Defendants are reasonably likely 

to prevail on appeal. 

 The balance of harms also weighs heavily in favor of the 

stay. The Department is suffering irreparable harm in the 

form of the substantial time and effort being committed to 

implementing the ordered hunt. The circuit court’s refusal to 

clarify its order also exposes the Defendants to the separate 

harm of uncertainty: having to either choose, on their own, 

which required steps must be omitted from wolf-hunt 

preparations, at the risk of contempt allegations. 

 The public interest is also harmed by the circuit court’s 

order, since the order requires a hastily implemented hunt, 

contrary to law and contrary to the Department’s intended 

practice of conducting a wolf hunt based on sound science and 

a transparent, collaborative process. Whereas the Natural 

Resources Board appropriately balanced these public 

interests when it decided not to order a February hunt, the 

circuit court’s decision paid no heed to these public interests. 
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 The Plaintiffs, on the other hand, face no risk of 

substantial harm if the stay is granted. As Plaintiffs have 

effectively conceded, they are more interested in a declaration 

that the Department erred rather than actually hunting or 

trapping. This is not a legally cognizable harm, much less an 

irreparable one that would defeat a stay. Moreover, Plaintiffs 

have no inherent right to hunt wolves, either under statute or 

the Wisconsin Constitution; at most, the Plaintiffs would have 

the opportunity to apply for a wolf hunting license. The 

temporary inability to apply for a license (recall the normal 

application process starts March 1) is nowhere near the 

substantial harm that would justify denying the stay. 

 All of the stay factors support the Defendants’ motion. 

This Court should therefore stay the circuit court’s final 

order/writ of mandamus pending appeal under its authority 

in Wis. Stat. §§ 808.07(2)(a)1. and 809.12. 

I. Defendants are likely to succeed on the merits of 

their appeal. 

 The circuit court issued a writ of mandamus—an 

extraordinary remedy that may issue only if an official has 

violated a clear and express statutory duty. Mandamus is a 

writ used to compel a public officer to perform a duty 

presently due to be performed. State ex rel. Marberry v. 

Macht, 2003 WI 79, ¶ 27, 262 Wis. 2d 720, 665 N.W.2d 155; 

Lake Bluff Hous. Partners v. City of South Milwaukee, 

197 Wis. 2d 157, 170, 540 N.W.2d 189 (1995). To support 

mandamus, a plaintiff must show that: (1) the claim is based 

on a “clear, specific legal right which is free from substantial 

doubt”; (2) the alleged duty of the defendant is “positive and 

plain”; (3) the plaintiff will be “substantially damaged” by 

the defendant’s nonperformance of the purported duty; 

and (4) the plaintiffs have no other adequate remedy 
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at law. State ex rel. Zignego v. Wis. Elections Comm’n, 

2020 WI App 17, ¶ 30, 391 Wis. 2d 441, 941 N.W.2d 284 

(citation omitted). “[I]t is an abuse of discretion to compel 

action through mandamus when the duty is not clear and 

unequivocal and requires the exercise of discretion.” 

Law Enf’t Standards Bd. v. Vill. of Lyndon Station, 

101 Wis. 2d 472, 493–94, 305 N.W.2d 89 (1981) (citations 

omitted). 

 The Defendants are likely to succeed in challenging the 

circuit court’s mandamus order, for four reasons. 

 First, the circuit court misinterpreted the wolf-hunt 

statute, Wis. Stat. § 29.185(5)(a). The statute requires the 

Department to hold “a single annual open season . . . that 

begins on the first Saturday in November of each year and 

ends on the last day of February of the following year.” 

Wis. Stat. § 29.185(5)(a). This mandate, however, only applies 

after wolves are removed from the federal endangered species 

list. Wis. Stat. § 29.185(1m). Because wolves were delisted in 

early 2021, there was never any authority for the Department 

to hold an “annual open season” for 2020.3 Instead, in light of 

the January 2021 date of delisting, the only reasonable 

reading of the statute is what the Department was planning 

to do: start the 2021 “annual open season . . . begin[ing] on the 

first Saturday in November” 2021. Wis. Stat. § 29.185(5)(a). 

 The circuit court’s reading erroneously assumed that 

the Department had some springing authority to start 2020’s 

season in 2021, on a day other than “the first Saturday in 

November.” Id. The court’s interpretation was unmoored from 

the statutory text and is likely to be reversed on appeal. 

 

3 Plaintiffs effectively conceded that they were asking the 

court to open the 2020 season, as opposed to opening an early 2021 

season already scheduled. (See Dkt. 28:2.) 
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 Second, the circuit court also erred in its application of 

the standard for mandamus. Mandamus requires a plaintiff 

to show that the duty to act on the part of the government 

official is “clear and unequivocal” or “positive and plain.” 

Klein v. DOR, 2020 WI App 56, ¶ 36, 394 Wis. 2d 66, 

949 N.W.2d 608; see also Pasko v. City of Milwaukee, 

2002 WI 33, ¶ 26, 252 Wis. 2d 1, 643 N.W.2d 72. Where the 

alleged duty is anything less than that, issuance of the writ 

constitutes an erroneous exercise of discretion. See Klein, 

394 Wis. 2d 66, ¶ 36. A “positive and plain duty” requires 

more than simply showing that the defendant has some 

obligation to act; instead, it must be plain and clear how and 

when the defendant must act. See State ex rel. Mueller v. 

Powers, 64 Wis. 2d 643, 647–48, 221 N.W.2d 692 (1974). 

 Even putting aside that the Department simply does 

not have authority to hold a hunt now, any purported duty is 

far from plain. Instead, under the statutory and regulatory 

scheme, the Department exercises discretion in determining, 

for example, when and how to conduct the quota-setting 

process; how to process applications; and the timeline for 

issuing licenses and carcass tags. (See Dkt. 18 ¶¶ 16–30.) 

Mandamus, however, is inappropriate when the required acts 

involve discretion in when and how they are to be conducted. 

See Klein, 394 Wis. 2d 66, ¶¶ 36, 42–43; see also Pasko, 

252 Wis. 2d 1, ¶ 26. The circuit court’s erroneous exercise of 

discretion is likely to be reversed on appeal. 

 Third, and related to the previous point, with no plain 

duty in the relevant statutes and rules, the circuit court’s 

order directing the Department to “hold a hunt,” with no other 

guidance, was impermissibly vague. This type of command to 

“obey the law” “impermissibly subjects a defendant to 

contempt proceedings for conduct unlike and unrelated to the 

 

  



 

16 

violation with which it was originally charged.” E.E.O.C. v. 

AutoZone, Inc., 707 F.3d 824, 841 (7th Cir. 2013) (quoting 

Lowery v. Circuit City Stores, Inc., 158 F.3d 742, 767 

(4th Cir. 1998)). Instead, orders for this sort of mandatory 

equitable relief must be “specific as to the prohibited acts and 

conduct in order for the person being enjoined to know 

what conduct must be avoided.” See Welytok v. Ziolkowski, 

2008 WI App 67, ¶ 24, 312 Wis. 2d 435, 752 N.W.2d 359. 

 In denying the Defendants’ requests for clarification, 

the circuit court left them to guess which steps are required 

in the next seventeen days and which should be omitted from 

the process. This, despite that multiple steps are required by 

statute, rule, and court-recognized treaty obligations, and 

despite that choosing incorrectly could expose the Defendants 

to claims of contempt. The court’s vague order was an 

erroneous exercise of discretion, is likely to be reversed on 

appeal, and should immediately be stayed. 

 Fourth, as noted above, the circuit court’s decision 

denying the oral stay motion provided little explanation of its 

reasoning separate from its analysis of the mandamus 

elements. To the extent the court believed that its ruling on 

the merits justified denying the stay, that reasoning was 

flawed. A plaintiff’s likelihood of success on the merits of the 

underlying claim “is not necessarily the inverse of the 

appellant’s likelihood of success on appeal.” SEIU v. Vos, 

(Order 5, June 11, 2019, Wis. Sup. Ct.) In other words, “[i]f a 

plaintiff has a likelihood of success on the merits of its claims, 

that fact does not necessarily mean that the defendant 

against whom [equitable relief] has been entered lacks a 

likelihood of success on appeal.” Id. If were otherwise, no stay 

pending appeal would ever be entered, id., since “it is not to 

be expected that a circuit court will often conclude there is a 

high probability that it has just erred.” Scullion v. Wis. Power 

& Light Co., 2000 WI App 120, ¶ 18, 237 Wis. 2d 498, 

614 N.W.2d 565. 
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 The circuit court’s failure to assess the stay factors as 

pertinent to Defendants’ oral motion—as opposed to the 

perceived merits of Plaintiffs’ claims—was an erroneous 

exercise of discretion and further illustrates likely success on 

appeal. 

II. Defendants and will suffer irreparable harm 

without a stay. 

 Absent a stay, the Department and will suffer 

substantial and irreparable harm. First, the Department is 

already suffering irreparable harm as it mobilizes to comply 

with the circuit court’s order. Department staff and resources 

are being diverted from other important, pressing work—

including, presumably, preparing for the lawful hunt that the 

Department had already planned to undertake in November. 

These commitments of time and resources “will result in costs 

irrevocable.” Garcia-Mir v. Meese, 781 F.2d 1450, 1456 

(11th Cir. 1986). Courts are rightly “chary of imposing on the 

government the not inconsiderable burden” of immediately 

implementing drastic equitable relief “until such time as [an 

appellate court] has passed on the merits.” Id. 

 Separate from the harm resulting from these 

irrevocable commitments of time and resources is the 

separate harm resulting from the uncertainty of the circuit 

court’s “follow the law” mandate. Without clear guidance 

about how the Department must proceed over the next 

sixteen days, time and resources will be wasted simply trying 

to figure out what the court’s order required, and which of the 

Department’s statutory, regulatory, and treaty-related 

obligations it must choose to forgo to comply with the court’s 

order. This effort will be all the more fraught with allegations 

of contempt looming over every decision. 
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 A stay is necessary to avoid further harm to the 

Defendants. 

III. Substantial harm will come to interested parties 

and the public, while the Plaintiffs will not be 

harmed. 

 The public interest is harmed by the circuit court’s 

order, which requires the Department to hurriedly implement 

a hunt, contrary to law and the Department’s intended 

practice of conducting a wolf hunt based on sound science and 

a transparent, collaborative process. This includes 

incorporating the interests and input of Wisconsin’s Ojibwe 

tribes. These public interests were acknowledged when the 

Natural Resources Board declined to order a February hunt. 

(Dkt. 18 ¶¶ 37–38 (including link to NRB meeting recording).) 

The circuit court’s decision disregarded these substantial 

public interests. 

 Conversely, the potential harm to Plaintiffs is minimal. 

In briefing the Plaintiffs all but conceded that they had little 

expectation to actually hunt this February: “Regardless of 

whether a hunt can be held this February, Plaintiffs are 

ultimately entitled to a declaration . . . which will help to 

ensure that this behavior does not reoccur.” (Dkt. 6:13.) 

Moreover, even if a hunt were held over the next sixteen days, 

Plaintiffs have no right to hunt—either statutory or under 
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Wis. Const. art. I, § 26.4 At most, they would have the ability 

to apply for a license to hunt. Whether they would be 

successful in that application would depend on multiple 

factors, including the harvest quota, the number of other 

applicants, and all the applicants’ relative preference points, 

among other considerations. Moreover, the ability to apply 

would hardly be impinged by a stay here—the application 

period for the November 2021 hunt is set to open March 1, 

now just over two weeks away. And of course, the Department 

has already committed to holding Wisconsin’s 2021 wolf hunt 

this November, further undercutting any supposed harm to 

Plaintiffs’ interest. 

 Balancing these minimal harms to Plaintiffs against 

the harm to other members of the public opposed to the hasty 

hunt, as well as the strong interest in not wasting public 

resources, the balance of harms weighs decidedly in favor of 

granting the stay. 

 

4 Plaintiffs have sought to characterize their clear legal right 

as the “right to hunt wolves” grounded in Wis. Const. art. I, § 26, 

and to characterize their harm as constitutional in nature. 

(See, e.g., Dkt. 6:14; 28:6–7.) No such freestanding constitutional 

right exists. Unlike the First Amendment or Equal Protection 

rights that Plaintiffs have pointed to (Dkt. 28:6–7), there exists no 

constitutional “right to hunt wolves” separate from what is 

provided under Wis. Stat. § 29.185. Wisconsin Const. art. I, § 26 

“does not impose any limitation upon the power of the state or DNR 

to regulate hunting, other than that any restrictions on hunting 

must be reasonable.” Wisconsin Citizens Concerned for Cranes & 

Doves v. DNR, 2004 WI 40, ¶ 46, 270 Wis. 2d 318, 677 N.W.2d 612. 

And as outlined above, Plaintiffs’ claims under the statute rest on 

a flawed interpretation. Neither statutory nor constitutional harm 

exists here.  
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IV. This Court should grant this motion ex parte. 

 Under Wis. Stat. § 809.12, this Court has the authority 

to decide stay requests without awaiting a response. Current 

facts support ex parte disposition. 

 The Department is currently committing significant 

resources to implementing the circuit court’s order. Each day 

that passes without a stay wastes public resources, as noted 

above. 

 Particularly important, per the circuit court’s order, the 

Department is currently planning to open the application 

period for licenses on Tuesday, February 16. A decision from 

this Court before that date will avoid certain public confusion 

and frustration that would arise if a stay were entered after 

applications were accepted, especially since applicants must 

pay a fee. This risk is particularly acute since the Department 

had already planned (and still plans) to open the application 

period for the November hunt on March 1. Avoiding this near-

overlapping period will be best served by an expedited 

decision on the Defendants’ stay motion, without awaiting a 

response. 
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CONCLUSION 

 This Court should immediately stay the final order/writ 

of mandamus entered by the circuit court pending resolution 

of this appeal. 

 Dated this 12th day of February 2021. 
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