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HAND DELIVERY AND ELECTRONIC MAIL 
 
Josh Kaul 
Attorney General 
State of Wisconsin 
Department of Justice 
P.O. Box 7857 
Madison, WI 53707-7857 
COVID-SOP@doj.state.wi.us 
 

Re: Service of constitutional challenge pursuant to Wis. Stat. § 806.04(11). 
 County of Dane, et al. v. Public Service Comm’n of Wisconsin,  
 Case No. 19-CV-3418 (Circuit Court, Dane County) 

 
Dear Mr. Kaul: 
 
 Pursuant to Wis. Stat. § 806.04(11), we are writing to notify you of a constitutional 
challenge brought by Petitioners Driftless Area Land Conservancy and Wisconsin Wildlife 
Federation in the above-referenced case.  We are hereby serving your office with our Motion for 
Reconsideration or, In the Alternative, for a Stay Pending Appeal, which raises an as-applied 
constitutional challenge to the imposition of a $32 million bond as a condition for obtaining an 
injunction under Wis. Stat. 196.43(2).  This case raises important questions regarding access to 
justice, as the Circuit Court’s interpretation of the injunction bond requirement in section 196.43(2) 
slams the door on all but the wealthiest organizations and individuals to obtain temporary 
injunctions to which they have already been found entitled.  The Circuit Court nevertheless found 
that “my hands are tied by the statute,” leaving the court no choice but to require a bond that is 
unattainable.  
 
 We urge you to take a careful look at the attached motion, which raises important issues of 
both federal and Wisconsin constitutional law.  The Circuit Court has already found that Petitioners 
satisfied the requirements for a temporary injunction to halt the construction of the Cardinal-
Hickory Creek Transmission Line pending further litigation.  The court found that Petitioners had 
a strong likelihood of success on the merits, given the acknowledged secret communications of 
one of the Wisconsin Public Service Commission’s members and transmission companies seeking 
approval of the construction.  And the court found that Petitioners would suffer irreparable harm 
in the absence of an injunction, and that the public interest (particularly the interest in fair 
proceedings before an impartial tribunal) warrants an injunction. 
 
 Yet the injunction requirement of $32 million, ostensibly to cover damages the 
Transmission Companies might incur as a result of the injunction, denies Petitioners the remedy 
to which the court found they are legally entitled.  Petitioners cannot possibly obtain such a bond 
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(indeed, almost no litigant can).  Yet Petitioner will sustain the very harm that the court found 
irreparable.  Indeed, construction on the Cardinal Hickory-Creek Line has already begun. 
 
 As our brief discusses in greater detail, the court’s imposition of an unattainable bond in 
this case violates due process and equal protection principles of the United States Constitution, as 
well as the Wisconsin Constitution’s guarantee of entitlement to remedies without being obliged 
to purchase them.  Wis. Const. art. 1, § 9.  Fundamental principles of both due process and equal 
protection prohibit a state from denying a person access to the courts solely because of his inability 
to pay for that access. See Boddie v. Connecticut, 401 U.S. 371, 376 (1971); Lindsey v. Normet, 
405 U.S. 56, 77 (1972).  Not surprisingly, both federal and state courts of appeal have applied 
federal constitutional principles to invalidate application of bond requirements to those who could 
not afford them.  As the Seventh Circuit explained, “the weight of authority” supports the 
conclusion that a court must consider a party's current ability to afford a bond before requiring one 
as a condition of prosecuting a lawsuit.”  Gay v. Chandra, 682 F.3d 590, 594–95 (7th Cir. 
2012); Aggarwal v. Ponce School of Medicine, 745 F.2d 723, 727–28 (1st 
Cir.1984); Simulnet East Assocs. v. Ramada Hotel Operating Co., 37 F.3d 573, 574 (9th 
Cir.1994)); Selletti v. Carey, 173 F.3d 104, 111 n. 9 (2d Cir. 1999); Texaco Inc v. Pennzoil Co., 
784 F.2d 1133 (2d Cir. 1986), rev’d on other grounds, 481 U.S. 1 (1987); Bolles v. City of 
Milwaukee, 259 Wis. 588, 592 (1951) (rejecting due process challenge to bond requirement 
precisely because in that case, the bond requirement could be waived if the party could show 
inability to pay). 
 
 Application of this bond requirement here would be particularly pernicious because it 
would mean the Transmission Companies are shielded from injunctive relief precisely because of 
the massive scope of their illegal action.  The larger the project—and the greater harm that goes 
with the project—the larger the purported “damage” from enjoining it and the more impossible it 
becomes to halt it even temporarily. 
 
 Although the Circuit Court noted repeatedly that its hands were tied, the statute – which 
must be interpreted to avoid constitutional infirmity – does not compel the conclusion that a bond 
must be so high as to be unattainable.  Here, the court incorrectly held that: (1) the bond covers 
any “damage” that conceivably might occur, eliminating an inquiry into whether the damages 
actually will or are likely to occur; (2) the bond must include damages that will not be incurred by 
the Transmission Companies who are parties here, since any increased cost will be passed on to 
rate payers; and (3) the court had no discretion but to order such a bond.  But as numerous courts 
have recognized, a statute that requires a bond that a party cannot afford to pay—without providing 
an exception in such circumstances—violates both the U.S. and the Wisconsin Constitutions. 
 
 We therefore urge you to make clear to the Circuit Court, and to the citizens of Wisconsin, 
that a $32 million bond is not required by Wis. Stat. 196.43(2), or, if such a bond is required, it 
violates the Constitutions of the United States as well as the Wisconsin Constitution. 
 

Sincerely, 
 

      Matthew M. Collette  
      Marc Goldman  
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      MASSEY & GAIL LLP 
      1000 Maine Ave. SW, Suite 450 
      Washington, DC 20024 
      (202) 795-3326 
      mcollette@masseygail.com 
      mgoldman@masseygail.com 
 
Enclosure  
 
cc: Dane County Clerk of Courts 


