
 

 

BEFORE THE 
PUBLIC SERVICE COMMISSION OF WISCONSIN 

______________________________________________________________________________ 
 
Application for a Certificate of Public 
Convenience and Necessity of Koshkonong  
Solar Energy Center LLC to Construct   Docket No. 9811-CE-100 
a Solar Electric Generation Facility in 
the Towns of Christiana and Deerfield, 
Dane County, Wisconsin 
______________________________________________________________________________ 
 

KOSHKONONG SOLAR ENERGY CENTER LLC’S RESPONSE 
TO THE MOTION TO DISMISS 

______________________________________________________________________________ 
 

Applicant Koshkonong Solar Energy Center LLC (“KSEC”) submits this response to the 

Motion to Dismiss filed by Intervenors Town of Christiana (“Town”) and Engelstad-Lovell, and 

joined by Intervenors Klopp and Barnes (collectively the “Intervenors”). 

INTRODUCTION 

In their latest specious attempt to hinder the KSEC project (the “Project”), Intervenors ask 

the Commission to interpret an antiquated, rarely-cited and wholly inapplicable section of the 

Wisconsin Constitution in a manner that strips local landowners of property rights, and ignores 

voluntary agreements to lease their land to KSEC for the Project. Intervenors offer no substantive 

legal arguments nor case law to support their position — doubtless because their argument 

completely disregards decades of precedent from the Wisconsin courts. Their argument disregards 

the freedom to contract,1 as well as established public policy, and, if accepted, would open the 

floodgates to challenges of not only Commission decisions, but locally-permitted projects of all 

 
1 The Wisconsin Constitution, like the Federal Constitution, contains a Contract Clause: article I, section 12 of the 
Wisconsin Constitution provides in relevant part: “No bill of attainder, ex post facto law, nor any law impairing the 
obligation of contracts, shall ever be passed, . . .” This constitutional provision prohibiting the passage of any law 
impairing contract obligations was passed in 1848—at the same time as the Feudal Tenures provision. 
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manner as well. The constitutional provision cited by Intervenors is clearly inapplicable to the 

agreements relied on for the Project, and the Motion should be denied. 

ARGUMENT 

I. THE INTENT OF ARTICLE I, SECTION 14 OF THE WISCONSIN CONSTITUTION CONFIRMS 

THAT IT IS INAPPLICABLE TO THE SOLAR AGREEMENTS 

The Solar Agreements are not the type of agreement article I, section 14 of the Wisconsin 

Constitution (the “Feudal Tenures” provision) is intended to prohibit. The Feudal Tenures 

provision states:  

Feudal tenures; leases; alienation. All lands within the state are declared to be allodial, and 
feudal tenures are prohibited. Leases and grants of agricultural land for a longer term than 
fifteen years in which rent or service of any kind shall be reserved, and all fines and like 
restraints upon alienation reserved in any grant of land, hereafter made, are declared to be 
void. 

In interpreting the Wisconsin Constitution, Wisconsin courts are instructed to give effect 

to the intent of the framers and the people who adopted it. Dairyland Greyhound Park, Inc. v. 

Doyle, 2006 WI 107, ¶ 19, 295 Wis. 2d 1, 719 N.W.2d 408. “The constitution means what its 

framers and the people approving of it have intended it to mean, and that intent is to be determined 

in the light of the circumstances in which they were placed at the time[.]” Id., (alteration in original) 

(quoting State ex rel., Bare v. Schinz, 194 Wis. 397, 404, 216 N.W. 509 (1927)). In determining 

the meaning of a constitutional provision, the court has instructed us to look to “three primary 

sources . . . : the plain meaning, the constitutional debates and practices of the time, and the earliest 

interpretations of the provision by the legislature, as manifested through the first legislative action 

following adoption.” Id. (citing Schilling v. Wis. Crime Victims Rts. Bd., 2005 WI 17, ¶ 16, 278 

Wis. 2d 216, 692 N.W.2d 623; Wis. Citizens Concerned for Cranes & Doves v. DNR, 2004 WI 40, 

¶ 44, 270 Wis. 2d 318, 677 N.W.2d 612 (overturned on other grounds by Wisconsin Legislature v. 

Palm, 2020 WI 42, ¶ 51, 391 Wis. 2d 497, 530, 942 N.W.2d 900, 916); State v. Cole, ¶ 10, 264 
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Wis. 2d 520, 665 N.W.2d 328). See also Thompson v. Craney, 199 Wis. 2d 674, 680, 546 N.W.2d 

123 (1996); State v. Halverson, 2021 WI 7, ¶ 22, 395 Wis. 2d 385, 953 N.W.2d 847. The history 

of Wisconsin’s Feudal Tenures provision and other states’ similar provisions reveals that the Solar 

Agreements do not violate the Wisconsin Constitution. 

A. The Wisconsin Supreme Court Has Held that the Feudal Tenures Provision 
was Intended to Encourage, not Inhibit, Free Transfer of Property Rights 

The Wisconsin Supreme Court has held that the Feudal Tenures provision was intended to 

abandon the feudalism system because it severely restricted the sale and transfer of real property. 

Barker v. Dayton, 28 Wis. 367 (1871).2  

The feudal system was disfavored because it inhibited the unrestricted transfer of property 

and disincentivized productive improvement of lands. See Mark C. Patronsky, Wis. Legis. Council 

Abstract, Provision of the Wisconsin Constitution Regarding Feudal Tenures 11 (Jan. 3, 2003); 

J. W. Tarbox, Annotation, Construction and Effect of Statutes Limiting Duration of Agricultural 

Leases, 17 A.L.R. 2d 566 § 1 (1951) (noting that settling the country with a system of feudalism 

“was prejudicial to the prosperity and interests of the state” because “[t]enants lacked the pride of 

ownership, and did not improve the land, when their efforts could go uncompensated and the fruit 

of their labors revert to their landlords.”).  

The Barker Court addressed the Feudal Tenures provision in detail and, in particular, the 

use of “allodial” therein. The Court held that, reading the Feudal Tenures provision in context and 

as a whole: 

It means little more than if the framers had said “free,” or “held in free and absolute 
ownership,” as contradistinguished from feudal tenures, which are prohibited in the 
same sentence, and by the very next words, and the prohibition of which, with their 
servitudes and reservations, and all the attendant hindrances and obstacles in the 

 
2 While this case is from 1871, it has been cited as recently as 1994, albeit in an unpublished decision. Juneau Cnty. 
v. Baritsky, No. 93-2817, 1994 WL 459235, at *2 (Wis. Ct. App. Aug. 25, 1994) (unpublished opinion). 
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way of free and ready sale of real property, constituted the chief object of the 
provision. 

Id. at 384-85.   

The Wisconsin Supreme Court again addressed this provision in In re Kavanaugh’s Estate, 

143 Wis. 90, 126 N.W. 672 (1910). There, the Court rejected the argument that the conveyance of 

real estate in trust for perpetual charitable use was void under the Feudal Tenures provision. In 

discussing the logic of this rejection, the concurrence stated:  

Properly understood the allodial character of title to real estate, instead of 
suggesting incapacity to convey the same to charitable uses, rather suggests 
absolute freedom in that regard. The contrary idea advanced during the discussion 
of this case as inimical to the validity of the trust in question would, of course, 
defeat any trust in real estate whether for a limited period or in perpetuity. It would 
strike the public as passing strange if they were confronted with a judicial 
declaration that no man could hold or transfer any other than an unrestricted title to 
real estate characterized by unrestricted right of disposition. It seems that the idea 
was most emphatically rejected as unsound some forty years ago in Barker v. 
Dayton, supra. As there said, in effect, the only meaning of the constitutional 
provision is, that titles to realty in this state are free from any incumbrance in 
the nature of rent or service or fealty to a superior, as under the feudal system. 

In re Kavanaugh’s Estate, 126 N.W. at 678 (emphasis supplied). 

Thus, “the only meaning” of the Feudal Tenures provision is that titles to realty in 

Wisconsin are free from any incumbrance in the nature of rent or service or fealty to a superior. 

No one in this docket has claimed that the underlying Solar Agreements establish rent or service 

or fealty to a superior, as under the feudal system.  

Granting Intervenors’ Motion would directly contravene the purpose of the Feudal Tenures 

provision by inhibiting the free transfer of property rights, the very end it was aimed at preventing. 

The Solar Agreements were entered into voluntarily by landowners wishing to transfer certain 

property rights to KSEC for productive use of the land. The landowners will not go uncompensated 

for this transfer of rights, and the Solar Agreements further the interests of the State to encourage 

improvement of the land and increase renewable energy generation. The Solar Agreements in no 
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way hinder the transfer of property rights, and are therefore not the type of long-term leases that 

the framers intended to be restricted by the provision. 

B. Legislative History Demonstrates That the Solar Agreements are Not the 
“Evil Aimed at” by the Feudal Tenures Provision 

Because intent of the framers is central in the process of constitutional interpretation, plain 

language and extrinsic evidence are on equal footing. Black v. City of Milwaukee, 2016 WI 47, 

¶ 59, 369 Wis. 2d 272, 882 N.W.2d 333 (R. Bradley, J., concurring). As the Supreme Court noted 

in Black, it is important to apply this different methodology to interpretations of constitutional 

provisions, in part because “interpreting a constitutional provision is likely to have a more lasting 

effect than the interpretation of a statute, inasmuch as statutory language can be more easily 

changed than constitutional language.” Id. 

Wisconsin’s Feudal Tenures provision, as well as similar provisions which appear in the 

constitutions of several other states,3 was based on a provision of the New York Constitution. Wis. 

Legis. Council Staff Brief 79-1, Analysis of Constitutional Provisions Identified by Subcommittee 

as Possibly Obsolete 2 (Apr. 17, 1979) (“Staff Brief 79-1”). New York’s inclusion of its feudal 

tenures provision was prompted by concerns in colonial era New England that led to the “rent 

wars” of 1839 and 1845. Mark C. Patronsky, Wis. Legis. Council Abstract, Provision of the 

Wisconsin Constitution Regarding Feudal Tenures 10 (Jan. 3, 2003). At the time, large areas of 

New York were owned and rented out to tenants by individuals who had received the lands under 

Dutch colonial grants. Id. The tenants felt they were being subjected to feudalism, lobbied for 

 
3 For example, the Constitutions of Minnesota, Iowa, and Montana all contain a feudal tenures provision that was 
derived from the since-repealed New York constitutional provision. See J. W. Tarbox, Annotation, Construction and 
Effect of Statutes Limiting Duration of Agricultural Leases, 17 A.L.R. 2d 566 § 1 (1951). See also Gansen v. 
Gansen, 874 N.W.2d 617, 624 (Iowa 2016). California and North Dakota have statutes that contain this same 
language. See Cal. Civ. Code § 717; N.D. Cent. Code § 47-16-02. None of those states have expanded those 
provisions beyond their clear purpose, as Intervenors now seek. 
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change, and ultimately, in 1846, the New York Constitution was amended to abolish feudal tenures 

and declare land ownership to be allodial. Id. at 11. 

The “evil aimed at” by feudal tenures provisions was “long-term agricultural leases 

result[ing] in significant unrest between lessors and lessees, with disputes sometimes becoming 

violent.” Iowa Arboretum, Inc. v. Iowa 4-H Found., 886 N.W.2d 695, 702 (Iowa 2016) (citing 

Gansen v. Gansen, 874 N.W.2d 617, 624 (Iowa 2016) (discussing the legislative history of Iowa’s 

adoption of its feudal tenures provision, which was modeled upon New York’s similar 

constitutional provision)). The Wisconsin’s Feudal Tenures provision was adopted “to avoid the 

situation that had occurred in New York,” namely to protect tenants from oppressive landlord 

behavior. See, e.g., Mut. Fed. S. & L. Ass’n v. Wis. Wire Works, 58 Wis. 2d 99, 108 n.1, 205 

N.W.2d 762 (1973) (the provision was meant to prohibit restraints on alienation like those 

employed under feudal property law “to enforce the obligations of the tenant to his lord.”); see 

also Iowa Arboretum, 886 N.W.2d at 705. The Feudal Tenures provision established “that ancient 

principles of feudal property law are inapplicable within this state.” See, e.g., Mut. Fed. S. & L. 

Ass’n, 58 Wis. 2d at 108 n.1.  

The situation that the framers were concerned about when they included the Feudal Tenures 

provision in Wisconsin’s Constitution is quite literally the opposite of the situation here. Rather 

than one landowner who owns his land through a feudal grant and leases land to various tenants, 

one tenant (KSEC) has acquired the rights to use portions of land owned by several landowners, 

who own their land in fee simple and not through a feudal grant. The Solar Agreements do not 

create a risk of unrest between the lessor and the lessee, and KSEC, as the tenant, is not subject to 
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oppressive landlord behavior from the participating landowners.4 Intervenors do not even suggest 

that the tenant, KSEC, is being oppressed in a manner that requires protection under the original 

intent of the Feudal Tenures provision (nor would they have standing to do so, as discussed more 

fully in Section III below).5  

The legislative history of Wisconsin’s adoption of the Feudal Tenures provision, as well 

as the New York provision upon which it was modeled, makes clear that the Solar Agreements are 

not the “evil aimed at” by this provision. The Feudal Tenures provision is simply inapplicable. 

II. THE PLAIN LANGUAGE OF THE FEUDAL TENURES PROVISION MAKES IT INAPPLICABLE 

TO THE SOLAR AGREEMENTS BECAUSE THE LAND SUBJECT TO THE SOLAR 

AGREEMENTS IS NOT “AGRICULTURAL LAND” 

Consistent with the conclusion drawn from the history and intent of the Feudal Tenures 

provision discussed above, the plain meaning of the provision confirms that it is inapplicable to 

the Solar Agreements because the agreements are not a “lease or grant of agricultural land” subject 

to the provision’s restrictions. The first question arising under the Feudal Tenures provision is, “is 

this agricultural land?” (4 Wis. Op. Atty. Gen 908, 910. (1915).) The provision is not an absolute 

bar on leasing of all agricultural lands for longer than the term limit. Id. at 910-911; see also Staff 

Brief 79-1 at 6 (The Feudal Tenures provision “does not prohibit the lease of agricultural lands for 

non-agricultural purposes.”). “[R]estricting the use of agricultural land to purposes other than 

 
4 In fact, Intervenors recognize as much by asserting (incorrectly) that it is KSEC, as the tenant, that is “exerting 
control” and “restricting landowner rights.” (Klopp Resp. in Supp. of Mot. to Dismiss at 1.) 

5 Notably, the Intervenors fail to develop their argument that the Solar Agreements violate the Feudal Tenures 
provision. Their motion to dismiss, which is not accompanied by a brief or memorandum of law, is only four pages 
long, and does not cite to any caselaw in support of their position. (PSC REF#: 431251.) The Intervenors’ failure to 
develop their argument is grounds alone for the Commission to decline to consider this issue. See, e.g., Olson v. Red 
Cedar Clinic, 2004 WI App 102, ¶ 11, 273 Wis. 2d 728, 681 N.W.2d 306 (stating the generally recognized principle 
that courts “need not consider arguments broadly stated but not specifically argued.”); State v. Scherreiks, 153 Wis. 
2d 510, 520, 451 N.W.2d 759 (Ct. App. 1989) (noting that courts “need not decide the validity of constitutional 
claims broadly stated but never specifically argued.”).  
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agricultural avoid[s] . . . constitutional provision[s] prohibiting long agricultural leases.” 17 

A.L.R. 2d 566 § 2. 

Various jurisdictions have substantially similar provisions to the Wisconsin Feudal 

Tenures provisions.6 Case law from these jurisdictions provides persuasive authority in support of 

the proposition that a lease for the purpose of something other than agriculture, even if it 

encumbers land that is otherwise suitable for farming, is not an agricultural lease subject to the 

provision’s restrictions. See, e.g., Mass. Nat’l Bank v. Shinn, 57 N.E. 611 (N.Y. 1900); Howard v. 

Schildberg Constr. Co, 528 N.W.2d 550 (Iowa 1995); De Grasse v. Verona Mining Co., 152 N.W. 

242 (Mich. 1915); Lerch v. Missoula Brick & Tile Co., 123 P. 25 (Mont. 1912); Ryan v. Sioux Gun 

Club, 2 N.W.2d 681 (S.D. 1942); Berry-Iverson Co. of N.D., Inc. v. Johnson, 242 N.W.2d 126 

(N.D. 1976).   

For example, in Iowa Arboretum, the parties entered into an agreement to develop an 

arboretum on 300 acres of land owned by the 4-H Foundation. 886 N.W.2d at 697. In furtherance 

of this agreement, the parties entered into a 99-year lease agreement that gave Iowa Arboretum the 

rights to all 300 acres. Id. Although the Iowa Supreme Court acknowledged that some of the land 

covered by the lease was “suitable for agriculture,” it ultimately held that the lease did not violate 

the feudal tenures provision of Iowa’s Constitution because, although the lease did not expressly 

prohibit Iowa Arboretum from engaging in agricultural use of the land, the purpose of the lease 

 
6 See N.Y. Const. art. I, § 10 (repealed Nov. 6, 1962) (“No lease or grant of agricultural land, for a longer period 
than twelve years, hereafter made, in which shall be reserved any rent or service of any kind, shall be valid.”); Cal. 
Civ. Code § 717 (“No lease or grant of land for agricultural or horticultural purposes for a longer period than 51 
years, in which shall be reserved any rent or service of any kind, shall be valid.”); Minn. Const. art. I, § 15 (“All 
lands within the state are allodial and feudal tenures of every description with all their incidents are prohibited. 
Leases and grants of agricultural lands for a longer period than 21 years reserving rent or service of any kind shall be 
void.”); Iowa Const. art. I, § 24 (“No lease or grant of agricultural lands, reserving any rent, or service of any kind, 
shall be valid for a longer period than twenty years.”); N.D. Cent. Code § 47-16-02 (“No lease or grant of 
agricultural land reserving any rent or service of any kind for a longer period than ten years shall be valid. No lease 
or grant of any city lot reserving any rent or service of any kind for a longer period than ninety-nine years shall be 
valid.”). 
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was specifically to establish and maintain an arboretum. Id. at 704. Further, the Court found that 

any incidental agricultural use of the land leased for nonagricultural purposes was not sufficient to 

find that the lease was unconstitutional. Id. at 704-05. The Court noted that the provision was 

intended to prohibit “long leases of farming lands for farming purposes.” Id. (citing Mass. Nat’l 

Bank, 57 N.E at 613 (discussing the purpose behind New York’s adoption of its feudal tenures 

provision)) (emphasis added).  

Similarly, in Mass. National Bank, the New York Court of Appeals held that a lease that 

was entered into for mining on land suitable for agriculture did not violate New York’s feudal 

tenures provision although it exceeded 12 years. 57 N.E. at 613. Although a portion of the land at 

issue was used for agricultural purposes to the extent it was not being used for mining, the court 

concluded that the small amount of farming was “merely incidental” to the stated purpose in the 

lease and did not convert a mine lease into a farm lease. Id. The lease did not expressly exclude 

agricultural use of the land, but the powers granted by the lease were limited to those necessary to 

operate the mine. Id. at 612-13.  

Numerous cases from other jurisdictions with similar feudal tenures provisions come to the 

same conclusion as Iowa Arboretum and Mass. National Bank: that a long-term lease of 

agricultural land is not unconstitutional where the land is to be used for non-agricultural purposes, 

even if there is some incidental agricultural use and even if the lease itself did not explicitly 

prohibit agricultural use of the land. See, e.g., Lerch, 123 P. 25 (99-year mining lease of 

agricultural land upheld where the lease did not explicitly prohibit use of the land for agricultural 

purposes); Berry-Iverson, 242 N.W.2d 126 (20-year lease did not violate North Dakota’s statutory 

feudal tenures ban where the land was specifically leased for use as a radio transmission site and 
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was actually used for this purpose, despite the fact that grass on the land may have been cut for 

hay and some cattle may have been permitted to graze on the tract). 

Similar to the factual situations in Iowa Arboretum, Mass. National Bank, Lerch, and 

Berry-Iverson, the purpose and context of the Solar Agreements demonstrate that they do not 

violate the Feudal Tenures provision. KSEC submitted a sample participation easement agreement 

with its initial CPCN Application. (PSC REF#: 409499, 409498.) The sample agreement is 

substantially similar to the individual agreements entered into with participating landowners for 

the Project, as well as agreements used in previous similar projects.7 The Solar Agreements state 

that the property rights transferred to KSEC are “solely and exclusively for solar energy 

purposes,” (Sec. 1.1 (emphasis supplied)), and describe several different phases of the Project 

during which specific property rights are transferred from the landowner to KSEC in exchange for 

monetary compensation. (Sec. 3). Depending on regulatory permitting and the construction 

schedule, the total length of the Solar Agreements is between 7 and 35 years, with an option to 

extend the agreement for an additional 25 years. (Sec. 3.) The Solar Agreements are currently 

effective and in the initial phase (the “Development Term”). (Sec. 3.). 

The Solar Agreements limit KSEC’s land use to a solar energy facility and any agricultural 

use of the land will be merely incidental to that primary use. Just like the parties in Iowa 

Arboretum, KSEC and the participating landowners intend for these leases to convert agricultural 

 
7 See, e.g. PSC REF#: 409699, 409700 (Darien Solar CPCN); 384168, 384169 (Paris Solar CPCN); 352329, 352330 
(Badger Hollow CPCN). 
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land into nonagricultural land for the term of the Solar Agreements.8 Accordingly, the Solar 

Agreements do not violate the Feudal Tenures provision.9 

III. INTERVENORS DO NOT HAVE STANDING TO CHALLENGE THE SOLAR AGREEMENTS 

BECAUSE THEY ARE NOT PARTIES TO OR THIRD-PARTY BENEFICIARIES OF THE SOLAR 

AGREEMENTS 

Intervenors do not have standing to challenge the constitutionality of the Solar Agreements 

voluntarily entered into by KSEC and participating landowners. For a party to have standing to 

bring a particular claim, (1) they must have a personal interest or “personal stake” in the 

controversy, (2) that party’s personal interest must be “adversely affected,” and (3) judicial policy 

must call for protection of the interest of that party. Foley-Ciccantelli v. Bishop’s Grove Condo. 

Ass’n, Inc., 2011 WI 36, ¶ 40, 333 Wis. 2d 402, 797 N.W.2d 789. While the above three elements 

set forth the “basic thrust” of Wisconsin standing cases, the precise analysis of whether a party has 

standing depends upon context and the nature of the case at issue. Id. ¶¶ 40, 42. Standing is “very 

much a part and parcel of any constitutional challenge.” Schwittay v. Sheboygan Falls Mutual Ins. 

Co., 2001 Wis. 2d 665, 668 n.2, 565 N.W.2d 565 (Ct. App. 1997).10 

 
8 In fact, Intervenors admit as much, and relied extensively on this conversion to non-agricultural land in an attempt 
to show that the Project is not in the public interest. See, e.g., Direct-TOC-Valerius-5 (“the project will eliminate 
agricultural use of thousands of acres of land…”); Rebuttal-TOC-Valerius-3-4 (“the “continuation” of agricultural 
use is not now, but 50 years from now…”); Surrebuttal-TOC-Valerius-4 (“solar collection is not an “agricultural 
enterprise.”); Direct-TOC-Cook-27 (“Thus, there will between (sic) 7.2 and 10 square miles of industrial utility 
power plant displacing prime agricultural lands…”). See also Direct-RD-Danielson-r-30-31; Direct-EL-Engelstad-r-
2-19; Rebuttal-CK-Klopp-r-22.   

9 Even if the term of the Solar Agreements is determined to make the agreements unenforceable, pursuant to Wis. 
Stat. § 704.03(2), KSEC does not lose any and all right to occupy the land. Rather, KSEC becomes a periodic, year-
to-year tenant.  

10Applying these standing principles, Intervenors should not be permitted to assert the Feudal Tenures provision at 
any stage of this proceeding. Wisconsin courts disfavor challenges that are “not based on the plaintiff's actual status 
because ‘constitutional rights are personal and may not be asserted vicariously.’” Aicher ex rel. LaBarge v. 
Wisconsin Patients Comp. Fund, 2000 WI 98, ¶ 73, 237 Wis. 2d 99, Wis. 2d 137, 613 N.W.2d 849, 870; citing State 
v. Janssen, 219 Wis. 2d 362, 371, 580 N.W.2d 260 (1998) (quoting Broadrick v. Oklahoma, 413 U.S. 601, 610, 93 
S.Ct. 2908 (1973)).  
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Though Intervenors are parties in the CPCN proceeding, that alone does not grant 

Intervenors standing to challenge the Solar Agreements. In order to have standing “[t]he party 

seeking declaratory relief must have a legal interest in the controversy—that is to say, a legally 

protectable interest.” Id. ¶ 47 n.25 (citing Loy v. Bunderson, 107 Wis. 2d 400, 410, 320 N.W.2d 

175 (1982)). The Intervenors that bring this challenge do not have a legally protectable interest in 

seeking a declaration that the Solar Agreements are void.  

It is well established in Wisconsin and various other jurisdictions that only parties to a 

contract and third-party beneficiaries of the contract have standing to either challenge or seek to 

enforce the terms of that contract. See, e.g., Design Basics, LLC v. Best Built, Inc., 223 F. Supp. 

3d 825, 833 (E.D. Wis. 2016) (noting that Under Wisconsin law, “[a]s a general rule, only the 

parties to a contract and third-party beneficiaries may sue under the contract.” (citing State ex rel. 

J.Sentinel, Inc. v. Pleva, 155 Wis. 2d 704, 710, 456 N.W.2d 359 (1990)); Goplin v. WeConnect, 

Inc., 893 F.3d 488, 490 (7th Cir. 2018) (“Under Wisconsin law, which applies here, ‘[t]he general 

rule is that only a party to a contract may enforce it.’” (quoting Sussex Tool & Supply, Inc. v. 

Mainline Sewer & Water, Inc., 231 Wis. 2d 404, 409, 605 N.W.2d 620 (Ct. App. 1999))). The 

Intervenors are neither parties to, nor third-party beneficiaries11 of, the Solar Agreements. The 

Solar Agreements themselves were not entered into for the direct and primary benefit of the 

Intervenors; in fact, the Solar Agreements have absolutely no bearing on the personal interests of 

any of the Intervenors, nor do the agreements themselves have the potential to impact the 

substantial interests of the Intervenors. The Intervenors would not be able to bring an independent 

action for declaratory judgment, or any other kind of action, to enforce or challenge these 

 
11 To be entitled to third-party beneficiary status, a party “must show that the contracting parties entered into the 
agreement for the direct and primary benefit of the third party.” Sussex Tool & Supply, Inc., 234 Wis. 2d at 409.  
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agreements. They should not be allowed to bootstrap this kind of challenge to their intervention in 

the CPCN docket. 

CONCLUSION 

Intervenors are grasping at straws. For all of the reasons discussed, the Feudal Tenures 

provision of the Wisconsin Constitution has no bearing on this docket. The Motion to Dismiss 

should be rejected. 
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