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1. Iowa County and Dane County (the Counties), which are bodies corporate 

under Wis. Stat. § 59.01, seek leave to file an Amicus Brief concerning the 

Conservation Groups’ request for an injunction.   

           Grounds for the Motion 

2. The Counties are Parties to Dane County, Wisconsin, Case No. 19-CV-3418, 

County of Dane, et. al. v. Public Service Commission of Wisconsin, et. al.  

(State Case).  The Counties’ interests in that case will be materially affected 

by a decision on the Plaintiffs’ (Conservation Groups’) motion.  

3. The Counties’ specific interest here is in preventing impacts to the Counties’ 

residents, and particularly landowners subject to eminent domain “takings” 

for the transmission line by preventing the Intervenor-Defendants (Utilities) 

from exploiting the unusual procedural posture of the State Case to create 

the “orchestrated train wreck” the District Court identified as the Utilities’ 

strategy.  Dkt. 175, p. 16. 

4. Creation of that “wreck” will prejudice the Counties’ interests in the State 

Case and immediately harm residents of the Counties through unwarranted 

eminent domain “takings” and the imposition of environmental impacts and 

blight.    

5. The proposed attached Amicus Brief is desirable because it is appropriate for 

the Court to consider the public interest in weighing whether to provide 

equitable relief.  "Courts of equity may, and frequently do, go much farther 

both to give and withhold relief in furtherance of the public interest than 
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they are accustomed to go when only private interests are involved."  

Virginian Ry. v. System Fed'n No. 40, 300 U.S. 515, 552 (1937). 

6. The matters asserted in the accompanying proposed brief are relevant to the 

disposition of the Conservation Groups’ motion because protection of the 

public interest in the Court’s decision is, as a practical matter, bound up with 

protection of the constitutional rights of residents of the Counties who are 

directly bearing the brunt of construction impacts.  Because of unique 

circumstances, their property rights, of constitutional dimension, are being 

taken and burdened, and their property being directly impacted, despite two 

courts having issued injunctions against the Utilities’ project and the Seventh 

Circuit Court of Appeals having determined, through denial of a Stay, that 

the Utilities have not shown themselves to be likely to succeed on appeal. 

          Argument 

7. The State Case is a court review of the administrative proceeding before the 

Public Service Commission of Wisconsin (PSC) through which Utilities 

secured a Wis. Stat. §196.491(3)(d)3 Certificate allowing them to build the 

Project in Wisconsin. 

8. The Conservation Groups and Utilities in this case are also parties to the 

State Case.   

9. Substantive issues in the State Case, notably the sufficiency of the 

Environmental Impact Statement’s (EIS’s) treatment of alternatives, overlap 

issues already resolved against the Utilities in this Court.   
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10. The insufficiency of the EIS was a basis for this Court’s decision to vacate the 

Utilities’ permits. Dkt. 175, p. 35.    

11. The Court can be confident that the Wis. Stat. §196.491(3)(d)3 Certificate the 

Utilities are relying-on to construct the Project up to the boundary of the 

wildlife refuge in Wisconsin would be vacated in the State Case because this 

Court held the EIS to be inadequate due to, inter alia, insufficient 

development of alternatives and the State Court would do the same.   

12. State court review of the merits of the EIS would reach the same conclusion 

as this Court because, first, the same standards for consideration of 

alternatives apply.  Wis. Admin. Code § PSC 4.30(1)(a)) adopts by 

reference 40 C.F.R. pts. 1500-1508, the Federal Council on Environmental 

Quality (CEQ) guidelines for what an EIS must do. See also: Wisconsin's 

Environmental Decade, Inc. v. Public Service Commission, 79 Wis.2d 161, 

175 - 176, 255 N.W.2d 917, 926 (1977): “[The EIS] should present the 

environmental impacts of the proposal and the alternatives in comparative 

form, thus sharply defining the issues and providing a clear basis for choice 

among options by the decisionmaker and the public.”).   

13. Second, while the standards an EIS must meet are the same, the review 

methodology in state court is more exacting.  The deference commonly shown 

to administrative agencies has been abolished in Wisconsin. Tetra Tech EC, 

Inc. v. Wis. Dep't of Revenue, 2018 WI 75, 914 N.W.2d 21, 382 Wis.2d 496; 

Wis. Stat. §§ 227.10(2g) and 227.57(11). 
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14. Because i) substantive issues overlap, ii) the law governing whether the 

related EIS properly considered alternatives is the same, and iii) review of 

the EIS in the State Case will be conducted using a more exacting standard, 

a holding that vacates the Utilities’ Certificate, and thus their ability to 

create the “orchestrated train wreck” referenced by this Court is virtually 

certain in the State Case when a state court addresses the merits.   

15. The Counties are blocked from securing that holding because of the unique 

procedural posture of the State Case which prevents consideration of the 

merits.  

16. The county court in the State Case explained how this procedural posture 

came about, stating: “What began as an arguably run-of-the-mill review of a 

PSC decision to issue a CPCN became extraordinary when Petitioners 

established an initial right to pursue discovery regarding whether PSC 

Commissioner Huebsch acted in a way that created an unconstitutional risk 

of the appearance of bias.” Amici App’x p. 3 [PDF:5]. 

17. After determining Commissioner Huebsch’s actions created a constitutionally 

impermissible risk of the appearance of bias, the county court granted a 

preliminary injunction to halt construction. Amici App’x pp. 1-2 [PDF:3-4]; 

Wis. Stat. 227.57(4).  Implementation of the injunction, however, was 

dependent on a bond required by Wis. Stat. § 196.43, which the Court set at 

$32,000,000.00.   The Counties supported the request for an injunction but 

could not afford a bond.     
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18. Following the granting of the preliminary injunction, but before the circuit 

court could hold a hearing on the procedural irregularities issue, the State 

Case was taken up by the Wisconsin Supreme Court on interlocutory review: 

“After this potential procedural defect came to light, I separated review of the 

merits of the PSC decision and temporarily stayed that issue to first address 

the alleged procedural irregularities. After discovery on the procedural 

irregularities nearly concluded and a hearing was scheduled to take evidence 

on this issue a few weeks later, the Wisconsin Supreme Court accepted 

former Commissioner Huebsch’s request for interlocutory review of a variety 

of my decisions.” Amici App’x p. 3 [PDF:5]. 

19. Interlocutory appeal before the Wisconsin Supreme Court remains pending. 

20. The circuit court has determined that pendency of the interlocutory appeal 

prevents the circuit court from addressing the merits of the PSC decision: 

“After review of the briefs, I agree with the PSC and the Co-Owners that I 

lack competency to conduct the merits review or engage in further 

proceedings of substance until the Supreme Court returns the record to this 

Court.” Amici App’x p. 4 [PDF:6]. 

21. The procedural posture of the State Case combined with the narrow scope of 

the injunction issued earlier by this Court allows the Utilities continue to 

rush forward with construction.  

22. At this point: i) two injunctions have been issued against the Project, ii) this 

Court ruled against the Project on the merits, and iii) the Seventh Circuit 
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Court of Appeals has held that the Utilities have not shown their position to 

be likely to succeed on appeal.  The logical inference is that it is virtually 

certain that a merits review in the State Case would lead to the Certificate 

being vacated and Project construction stopped.  

23. The Utilities continue to construct the Project, burdening landowners using 

eminent domain to take their property, burdening ratepayers with costs, and 

burdening the rest of the residents of the Counties with the hazards and 

blight of transmission line construction and associated unwarranted 

environmental and aesthetic impacts.  

24. The Counties’ interest in protection of the constitutional rights of the 

Counties’ most affected residents is, as a practical matter, entwined with the 

the Counties’ interest in protecting environmental amenities and protecting 

all the Counties’ residents from hazards and blight.  The Counties’ interest 

will thus be materially affected by the decision this Court makes on the 

Conservation Group’s request for an injunction.  

Based on the numbered paragraphs above, the Counties ask this Court to 

consider the Amicus Brief filed with this Motion.   

Respectfully submitted June 3, 2022.  

 
s/ Frank Jablonski     s/ Carlos Pabellon 
Frank Jablonski     Carlos Pabellon 
Wisconsin State Bar No. 1000174  Wisconsin State Bar No. 1046945 
Progressive Law Group, LLC   Deputy Corporation Counsel 
354 W. Main Street Madison   210 Martin Luther King Jr. Blvd. 
Madison, WI 53703     Madison, WI 53703 
(608) 258-8511     (608) 266-4355 
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STATEMENT OF AMICI CURIAE 

Proposed Amici Iowa County and Dane County are bodies corporate un-

der Wis. Stat. § 59.01 and parties to Dane County, Wisconsin, Case No. 19-CV-

3418, County of Dane, et. al. v. Public Service Commission of Wisconsin, et. al.  

(State Case) in which the Counties and other Parties, including the Plaintiffs- 

in this matter (the Conservation Groups) and the Intervener-Defendants (Util-

ities).  The State Case involves an appeal of an administrative decision of the 

Public Service Commission of Wisconsin (PSC) granting a Wis. Stat. § 

196.491(3)(d)3 Certificate under which the Intervener Defendants-Appellants-

Cross Appellees in this case (Utilities) are constructing the transmission line 

in Wisconsin up to the boundary of the Upper Mississippi River National Wild-

life and Fish Refuge.   

STATEMENT ON AUTHORSHIP AND SUPPORT  

No party’s counsel authored this brief in whole or in part.  No party or 

party’s counsel contributed money that was intended to fund preparing or sub-

mitting this brief or any part of the associated filing.  The proposed amici do 

not have members.  No person other than the amici curiae, or their counsel, 

contributed money or anything of value that was intended to fund or support 

preparing or submitting this brief or any part of the associated filing. 
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ARGUMENT 

The Appellants lost the key issues before this Court.  This court has not 

deemed them likely to succeed on appeal.  Nonetheless, the Intervener Defend-

ants (the Utilities) continue to build the project and spend money that others 

– utility ratepayers – will have to reimburse. And they continue to take and 

destroy private property using the extraordinary power of eminent domain.   

The Utilities’ aim appears to be to overrun orderly legal processes and 

vaporize other parties’ rights by creating “facts on the ground” that will make 

it hard to deny them what they want.  Discussing the Utilities strategy, this 

Court noted the Utilities to be “making entry of a permanent injunction later 

all the more costly, not just to the Utilities and their ratepayers, but to the 

environment they are altering on an ongoing basis.” Dkt. 175, p. 13.  

After imposing harm that no court decision – there are now three – has 

deemed legally warranted, Utilities will have arranged “facts on the ground” 

to their preference.  They will then argue that any alternative other than giv-

ing them the rest of what they want will cause more harm than just giving in 

to them.   Their strategy thus seems to make a mockery of court decisions, of 

other parties’ due process rights, and of the constitutionally protected rights of 

landowners.  It is on this last element – the constitutionally protected rights of 

affected landowners – that this Brief asks the Court’s carefully consider. The 
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Utilities are arranging the “facts on the ground” by exercising the extraordi-

nary power of eminent domain. No court has deemed the associated “takings” 

warranted, and two have deemed them unwarranted.    

This Court accurately characterized the Utilities’ strategy: 

“… the Utilities are pushing forward with construction on ei-
ther side of the Refuge, even without an approved path 
through the Refuge, in order to make any subsequent chal-
lenge to a Refuge crossing extremely prejudicial to their sunk 
investment, which will fall on their ratepayers regardless of 
completion of the CHC project, along with a  guaranteed re-
turn on the Utilities’ investment in the project.   Dkt. 175, p. 
13.  

 

The Citizens Utility Board of Wisconsin also understands the Utilities’ 

strategy, having attached Dkt. 175 in this case to a letter to the Public Service 

Commission of Wisconsin indicating:  

Each day that the Utilities continue with construction is a day 
they are knowingly and intentionally spending Wisconsin cus-
tomer dollars not just imprudently, but recklessly.   

Link to agency website:  

https://apps.psc.wi.gov/ERF/ERFview/viewdoc.aspx?do-
cid=434301   

 

In sum, the circumstance is this: two courts have now issued an injunc-

tion – this Court, on substantive issues, including, e.g., the sufficiency of the 

Environmental Impact Statement – and the state Circuit Court in the State 
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Case,1 on procedural irregularities in the administrative proceeding.  (Amici 

App’x p. 3 [PDF:5]). In addition, the Seventh Circuit Court of Appeals, denied 

the Utilities’ motion for a stay, revealing that the Utilities are not likely to 

succeed on appeal.  But the Utilities continue construction anyway.  

The Counties, in the public interest of their residents, ask this Court, as 

it considers the Conservation Groups’ request, to exercise due regard for land-

owners whose properties are being taken and damaged.  Photos in the Court’s 

records show some of the kinds of damage transmission construction requires.  

If the court gives due regard to the landowners’ rights, it will also be addressing 

both the Counties’ interests in avoiding the hazards of construction and the 

visual amenities and environmental quality that add so much to Southwest 

Wisconsin, and ratepayers’ interests in not having to cover the Utilities’ mis-

spent funds.   

Private landowners have rights of constitutional dimension2 at issue.  

Given the substantive and procedural decisions issued by reviewing courts, 

burdening those rights is not justified.   The essence of property rights is the 

exclusive power to use, enjoy and control – to exercise dominion over – property.   

 

 

1 Dane County, Wisconsin, Case No. 19-CV-3418, County of Dane, et. al. v. Public Ser-
vice Commission of Wisconsin, et. al.  (State Case). 
2 Wis. Const., Art. I, Sec, 13; US Const. Amend V. 
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Property owners’ land rights are part of our nation’s framework of "ordered 

liberty" Griswold v. Connecticut, 381 U.S. 479, 481 (1965) (Harlan, J., concur-

ring) (quoting Palko v. Connecticut, 302 U.S. 319, 325 (1937) (Cardozo, J.)) and 

are “deeply rooted in this Nation’s history and tradition.”  Moore v. City of East 

Cleveland, 431 U.W. 494, 503 (1977). The importance of control over home 

property, for example, prompted the founders to include the Third Amendment 

in the U.S. Constitution, which basically said “leave us alone at home.”  Fun-

damental notions of personal liberty require that intrusions be avoided or min-

imized.    Griswold at 484 (1965). 

 Landowners’ “property rights” are not mere abstractions.  Property does 

not have rights.  People have rights in property.  Eminent domain involves raw 

exercise of power to take those rights away from people against their will.  It 

is a “harsh” power.  The compensation that is constitutionally required does 

not address the array of impacts experienced by landowners.  Accordingly, use 

of eminent domain power should be limited: 

“The right to condemn is an attribute of sovereignty and is of-
ten indispensable for the common good but it is, nevertheless, 
so harsh a right that even the sovereign may not exercise it 
unless the public purpose is clear and the public use, for which 
the private owner is to be compelled to surrender his property, 
is assured.” Schumm v. Milwaukee Cty., 258 Wis. 256, 261, 45 
N.W.2d 673, 676 (1951). 

The injunction issued in state court and the Final Decision and injunc-

tion issued by this Court make clear that neither the “public purpose” nor the 
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“public use” here is “assured.”   Three decisions have either deemed injunctions 

warranted or deemed the Utilities unlikely to succeed on appeal. 

The landowners, under the extraordinary power of eminent domain, are 

consequently being forced to bear a burden that multiple courts have deemed 

unwarranted and that no court has deemed warranted.   

Yet the Utilities plow ahead.  This Court should stop them.  The sooner 

the better.  

 Respectfully submitted this 3rd day of June, 2022.  

/s Frank Jablonski 
Frank Jablonski 
Wisconsin State Bar No. 1000174 
 
/s Carlos Pabellon 
Carlos Pabellon 
Wisconsin State Bar No. 1046945 

 
Attorneys for Amici Curiae 

 
 
 

Progressive Law Group LLC Deputy Corporation Counsel  
354 W. Main Street    210 Martin Luther King Jr. Blvd., Rm 419 
Madison, WI 53703   Madison, WI 53703 
P: (608) 258-8511   P: (608) 266-4355 
F: (608) 442-9494   F: (608) 267-1556 
frankj@progressivelaw.com Pabellon@countyofdane.com 
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STATE OF WISCONSIN  
DANE COUNTY BRANCH 9 
CIRCUIT COURT  
 

 
 

  
 
 
For official use 
 

 
County of Dane, 
Driftless Area Land Conservancy, 
Wisconsin Wildlife Federation, 
Iowa County, 
Town of Wyoming, 
Village of Montfort, 

Petitioners, 

Chris Klopp, 
Gloria and LeRoy Belkin, 
S.O.U.L. of Wisconsin, 

Intervenor-Petitioners, 
v. 

Public Service Commission of Wisconsin, 

Respondent, 
 
American Transmission Company, LLC, 
ITC Midwest, LLC, 
Dairyland Power Cooperative, 
Midcontinent Independent System Operator, Inc., 
Clean Grid Alliance, 
Fresh Energy, 
Minnesota Center for Environmental Advocacy, 
 

Intervenor-Respondents. 
 

Case No. 19-CV-3418 

 
ORDER GRANTING EMERGENCY MOTION FOR TEMPORARY INJUNCTION 

 
 

For the reasons stated at the October 18, 2021 motion hearing, IT IS HEREBY ORDERED 

that Petitioners Driftless Area Land Conservancy and Wisconsin Wildlife Federation’s October 8, 

2021 Emergency Motion for Temporary Injunction, which was supported by Petitioners Dane 

DATE SIGNED: October 25, 2021

Electronically signed by Jacob B. Frost
Circuit Court Judge

Case 2019CV003418 Document 1138 Filed 10-26-2021 Page 1 of 2
FILED
10-26-2021
CIRCUIT COURT
DANE COUNTY, WI

2019CV003418

Amici Appendix, p. 1
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County, Iowa County, Village of Montfort, Town of Wyoming, and Intervenor-Petitioners Chris 

Klopp and S.O.U.L. of Wisconsin, is GRANTED.  Petitioners have met the standards for a 

temporary injunction by demonstrating a reasonable likelihood of success on the merits of their bias 

claims, showing irreparable injury, that there is no adequate remedy at law, and that the public 

interest weighs in Petitioners’ favor. The bond amount required by Wis. Stat. § 196.43 is set at 

$32,000,000 and requires two sureties. Intervenor-Respondents American Transmission Company, 

LLC, ITC Midwest, LLC, and Dairyland Power Cooperative shall be enjoined from commencing 

construction of the Cardinal-Hickory Creek Transmission Line upon Petitioners providing the 

required undertakings in the amount above. 

IT IS SO ORDERED 

Case 2019CV003418 Document 1138 Filed 10-26-2021 Page 2 of 2

Amici Appendix, p. 2
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STATE OF WISCONSIN    CIRCUIT COURT       DANE COUNTY 
            BRANCH 9 
 

 
County of Dane et al, 
 
                                                  Plaintiff, 
              
                  v.                                                                  19CV3418 
 
Public Service Commission of WI et al, 
 

          Defendant. 
  

 
DECISION AND ORDER  

 

 
This case holds a unique and complex procedural posture. What began as an 
arguably run-of-the-mill review of a PSC decision to issue a CPCN became 
extraordinary when Petitioners established an initial right to pursue discovery 
regarding whether PSC Commissioner Huebsch acted in a way that created an 
unconstitutional risk of the appearance of bias. After this potential procedural 
defect came to light, I separated review of the merits of the PSC decision and 
temporarily stayed that issue to first address the alleged procedural irregularities. 
After discovery on the procedural irregularities nearly concluded and a hearing was 
scheduled to take evidence on this issue a few weeks later, the Wisconsin 
Supreme Court accepted former Commissioner Huebsch’s request for 
interlocutory review of a variety of my decisions. That interlocutory appeal remains 
pending. 
 
The Supreme Court’s taking review indisputably halts this Court from taking further 
action on review of procedural irregularities before the PSC. However, initially after 
the Supreme Court granted interlocutory review, the parties unanimously 
requested/agreed I should resume review of the merits of the PSC decision. Thus, 
I scheduled oral arguments on the merits. At a further hearing, Petitioners indicated 
their intent to argue on the merits review that the existence of possible procedural 

BY THE COURT:

DATE SIGNED: November 8, 2021

Electronically signed by Jacob B. Frost
Circuit Court Judge

Case 2019CV003418 Document 1166 Filed 11-09-2021 Page 1 of 5
FILED
11-09-2021
CIRCUIT COURT
DANE COUNTY, WI

2019CV003418

Amici Appendix, p. 3
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irregularity affects the standard of review I apply to the PSC’s decision on the 
merits.  
 
In briefing relating to a motion seeking relief pending appeal, the PSC raised for 
the first time the question whether I hold competency to conduct further 
proceedings of substance now that the Supreme Court has the record in this case. 
I requested, received and reviewed further briefing on that issue. 
 

I. THE COURT LACKS COMPETENCY TO PROCEED ON THE MERITS 
WHILE THE SUPREME COURT HOLDS THE RECORD. 
 

After review of the briefs, I agree with the PSC and the Co-Owners that I lack 
competency to conduct the merits review or engage in further proceedings of 
substance until the Supreme Court returns the record to this Court. The Wisconsin 
Supreme Court explained: 
 

Once a Notice of Appeal has been filed with the circuit court and the 
record has been transmitted to the court of appeals, a circuit court's 
authority is limited. Wis. Stat. § 808.075(3) (a circuit court “retains 
the power to act on all issues until the record has been transmitted 
to the court of appeals”). “An appeal from a judgment or order strips 
the trial court of jurisdiction with respect to the subject matter of the 
judgment or order, except in certain unsubstantial and trivial 
matters,” unless explicit contrary authority is noted in the 
statutes. See In re Estate of Mayer, 29 Wis. 2d 497, 505, 139 N.W.2d 
111 (1966). 
 

Madison Teachers, Inc. v. Walker, 2013 WI 91, ¶18, 351 Wis. 2d 237, 839 N.W.2d 
388. Nobody asserts that Wis. Stat. §808.075 specifically authorizes me to 
continue review of the merits of the PSC decision. It does not. The statute and the 
Supreme Court’s instructions are clear. Once the record left the Dane County 
Circuit Court and arrived in the Supreme Court’s capable hands, Branch 9 lost 
competency to act “except in certain unsubstantial and trivial matters.” Id. The 
merits review of the PSC decision is not unsubstantial or trivial. Thus, I cannot act 
further on it. 
 
Petitioners cite a variety of cases that predate the enactment of Wis. Stat. 
§808.075 to argue that I can continue to act on topics not directly connected to the 
issue on appeal. It seems to me that §808.075 and Madison Teachers, Inc. make 
clear that those prior decisions are overruled or no longer apply. Section 808.075 
is unambiguous. It prohibits my acting on anything but what that statute specifically 
authorizes, which does not include the merits review. Wis. Stat. §808.075(3). I 
must apply an unambiguous statute as written. Owens-Illinois, Inc. v. Town of 
Bradley, 132 Wis. 2d 310, 315, 392 N.W.2d 104 (Ct. App. 1986) (“When statutory 
language is unambiguous, we interpret the statute according to the plain meaning 
of the language.”) 
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Petitioners argue that Madison Teachers, by referencing the Supreme Court’s 
single cite to In re Estate of Mayer therein, confirms that the Supreme Court 
apparently recognized the principles from In re Estate of Mayer that a lower court 
can still conduct proceedings on issues not related to the issue on appeal continue 
to be controlling law post-808.075. See Dkt. 1145 at 7-8. Petitioners further rely on 
case law predating §808.075. I do not read this lone citation to In re Estate of 
Mayer as conveying the meaning Petitioners take from it. Unless the Supreme 
Court clarifies that I can continue to act on separate issues from the one currently 
on appeal even without a specific statute saying I may do so, I read §808.075 and 
Madison Teachers, Inc. as closing that door. 
 
Even if I agreed with Petitioners, though, their argument still fails because 
Petitioners made clear they believe and intend to argue that the mere allegation of 
procedural defects affects the standard of review I apply on my review of the merits 
of the PSC decision. Thus, the merits review is connected to the bias issue before 
the Supreme Court and, thus, I am directly stripped of authority to act on the merits 
review. 
 
I disregard Petitioners’ argument that I should consider policy purposes when 
interpreting §808.075. “We first examine the plain language of the statute to 
determine if it clearly and unambiguously sets forth the legislative intent. If it does, 
we go no further in interpreting the statute.” Return of Prop. in State v. Perez, 2001 
WI 79, ¶14, 244 Wis. 2d 582, 628 N.W.2d 820 (Cleaned up). Because I find 
§808.075 unambiguous, I do not delve further into exploring policy reasons to 
interpret the unambiguous statute differently. 
 
I also disagree with Petitioners’ argument that my agreeing with the PSC and Co-
Owners here will open the door for “non-parties to undermine and effectively freeze 
litigation on the merits of important issues of statewide importance by appealing 
interlocutory discovery orders that are unrelated to the merits of the case.” Dkt. 
1145 at 9. Interlocutory appeals are uncommon. As Justice Grassl Bradley put it, 
“This case is highly unusual, and worthy of this court's attention.” Dkt. 1141 at 4. 
Unless the Court of Appeals or Supreme Court starts granting requests for 
interlocutory review frequently, this decision opens no floodgate for abuses. 
 
Therefore, I hereby cancel the oral arguments scheduled for November 19, 2021. 
I will conduct no further proceedings until the Supreme Court concludes its review 
unless they are proceedings authorized by law for my consideration while appeal 
is pending. The law gives me no other choice here, even if strong policy reasons 
favor holding the merits review now. 
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II. I DENY CO-OWNERS’ MOTION FOR STAY OF MY DECISION 
GRANTING RELIEF PENDING APPEAL. 
 

I also received and considered briefing on Co-Owners’ Motion to stay my Order 
granting relief pending appeal. I deny that Motion, though I do appreciate the 
additional briefing. A stay pending appeal is appropriate if the moving party: 
 

(1) makes a strong showing that it is likely to succeed on the merits of the 
appeal; 
(2) shows that, unless a stay is granted, it will suffer irreparable injury; 
(3) shows that no substantial harm will come to other interested parties; and 
(4) shows that a stay will do no harm to the public interest. 

 
State v. Gudenschwager, 191 Wis. 2d 431, 440, 529 N.W.2d 225 (1995).  
 
As the Co-Owners point out, the first factor is different from the review I applied on 
the initial request for relief pending appeal filed by the Petitioners. Co-Owners 
explain: 
 

Despite having just evaluated several similar factors when ruling on DALC 
and WWF’s motion for a temporary injunction, this Court cannot simply 
conclude that “there would not be any likelihood of success on appeal 
because it . . . already decided” that DALC and WWF’s request for an 
injunction met similar standards. Waity v. LeMahieu, No. 2021AP802, at 7-
8 (July 15, 2021). In Waity, the circuit court simply referenced its previous 
analysis in granting an injunction, and found that it did not constitute an 
adequate legal analysis for denying the movant’s motion for a stay pending 
appeal. Id. at 9 (if that were the standard, “very few stays pending appeal 
would ever be entered, because almost no circuit court judge would admit 
on the record that he/she could have reached a wrong interpretation of the 
law.”) 

 
Dkt. 1137 at 4.  
 
At oral argument and in my ruling, I may have improperly applied this factor by not 
viewing the likelihood of success from the perspective of an appellate court 
reviewing these filings. I correct that error now. I accept for purposes of this review 
that the Supreme Court is likely to disagree with some aspect of my prior decisions 
on the bias issue, meaning that the Co-Owners have a strong showing of a 
likelihood of success on appeal. However, I cannot find that the bias review will 
likely be stopped entirely.  
 
Regardless, though this factor now favors Co-Owners-movants, the remaining 
factors still all strongly support and, on balance, require that I deny that request. 
As I explained in my oral ruling, incorporated herein, I disagree that the Co-Owners 
will suffer irreparable injury. The bond protects the Co-Owners from financial injury. 
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The only legitimate injury the Co-Owners might suffer is financial, which is by law 
not an irreparable injury. I reject the argument that the uncertainty whether 
Petitioners will ever afford the bond is a harm as not well explained or supported 
by law and as simply absurd. Co-Owners could avoid that uncertainty by voluntarily 
ceasing construction pending judicial review and thus eliminate their alleged harm. 
 
However, Petitioners and the public stand to suffer significant harm if I stay my 
injunction granting relief pending appeal. The harm they will suffer is irreparable. 
Allowing construction to proceed while judicial review regarding the potentially 
unconstitutional bias of one of the PSC commissioners remains under review will 
almost certainly confuse the public, undercut faith and trust in the judicial system 
and the Chapter 227 review structure, and will irreparably harm the landowners 
affected if the line is built only to have the PSC decision remanded after the 
conclusion of judicial review.  
 
I also reject the Co-Owner’s arguments that the line is almost certain to be 
approved no matter what happens on the bias review. Even if that is true, process 
still matters. That the result may be the same after the statutory process is properly 
completed does not justify excusing a defective process. Statutes and the 
Constitution matter. The requirement for an impartial decision maker is paramount. 
Co-Owners’ argument would effectively render judicial review of PSC decisions a 
nullity. I refuse to do so. 
 
Therefore I deny the request to stay my October 18, 2021 decision enshrined in 
the October 26, 2021 Order. 
 
 
 
 
  
 
 
   

 
cc: Parties 
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