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INTRODUCTION 

Plaintiffs National Wildlife Refuge Association, Driftless Area Land Conservancy, 

Wisconsin Wildlife Federation, and Defenders of Wildlife (collectively “Conservation Groups”) 

submit this brief in response to this Court’s invitation in its January 14, 2022 Opinion and Order 

(“January 14 Order”) to address “what additional relief, if any, may be appropriate” in this case.  

Dkt. 175 at 44. As the Court requested, attached is a Proposed Order describing the relief, in 

addition to the relief granted in this Court’s January 14 Order, that should be included in the final 

judgment. 

Since the Court’s January 14 Order, the Intervenor-Defendant Transmission 

Companies—American Transmission Company, ITC Midwest, and Dairyland Power 

Cooperative—have continued aggressively clearcutting and bulldozing their preferred right-of-

way route for the huge Cardinal-Hickory Creek high-voltage transmission line (“the CHC 

transmission line”).1  The Transmission Companies continue to do so despite the Court’s specific 

admonitions (see Dkt. 175 at 12–16), including to avoid “an orchestrated trainwreck,” id. at 16, 

and, despite the Court’s Order, which “DECLARES that the compatibility determination 

precludes the CCH transmission line from crossing the refuge by right of way or land transfer.” 

Dkt. 175 at 44.2  

The Transmission Companies publicly announced that they see no reason why this 

Court’s January 14 Order should slow them down. Their press release states: “[t]he opinion 

issued on Jan. 14 has no immediate impact on the co-owners’ ability to continue construction 

activities pursuant to the terms of the preliminary injunction order” and that “[t]he utilities are 

                                                 
1 See Declarations of Susan Anderson, Dena Kurt, John Wardour, attached to this brief. 
2 The Court’s January 14 Order in this Declaration at page 44 refers to “CCH” transmission line, which should be 
corrected to say “CHC.” 
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committed to completing this project … .”3 Contractors on-site have confirmed that erosion 

control work on private property in Wisconsin and construction work in Iowa would be 

continuing. See Anderson Decl. at ¶ 12; Kurt Decl. at ¶¶ 6–8. ATC stated in its recent report filed 

with the Wisconsin Public Service Commission that it anticipates starting foundation installation 

activities in late first quarter or early second quarter 2022, and that the total project expenditures 

were $161,026,591 as of December 31, 2021.4 

Consequently, this Court’s January 14 finding that “the Utilities are pushing forward with 

construction on either side of the [Upper Mississippi River National Wildlife and Fish] Refuge, 

even without an approved path through the Refuge, in order to make any subsequent challenge to 

a Refuge crossing extremely prejudicial to their sunk investment, which will fall on their 

ratepayers regardless of completion of the CHC project, along with a guaranteed return on the 

Utilities’ investment in the project,” Dkt. 175 at 13, is precisely what is happening. The 

Transmission Companies are proceeding to build the entirety of the huge, costly transmission 

line up to the edges of the protected National Wildlife Refuge that they cannot legally cross.  

They are deliberately—by their actions—creating exactly the sort of “orchestrated trainwreck” 

that this Court has warned against.  

That bullying approach is contrary to this Court’s invalidation of the legally-flawed 

environmental impact statement. The Transmission Companies’ bulldozing tactics are clearly 

intended to preclude the federal agencies, on remand, from being fully able to “rigorously 

explore and objectively evaluate all reasonable alternatives,” as the National Environmental 

                                                 
3 Joint Response to Federal District Court for Western Wisconsin Ruling on the National Environmental Policy Act 
(NEPA) Case, (Jan. 18, 2022), http://www.cardinal-hickorycreek.com/wp-content/uploads/2022/01/1-18-22-C-HC-
Joint-statement_Federal-Court-opinion.pdf. 
4 Cardinal-Hickory Creek Transmission Line Project PSCW Docket No. 05-CE-146 Quarterly Progress Report for 
4th Quarter of 2021 (Jan. 28, 2022), PSC REF # 430064, 
https://apps.psc.wi.gov/ERF/ERFview/viewdoc.aspx?docid=430064. 
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Policy Act (NEPA) requires. The Transmission Companies are using their bullying and 

bulldozing tactics to try, once again, to skew the environmental impact statement process in a 

parallel manner as did the unduly constricted “purpose and need” statement approach, which this 

Court held to violate NEPA. Dkt. 175 at 39–40 (“leaving the EIS to only consider alternatives so 

substantially similar to the CHC project that any distinction would be meaningless, with the 

possible exception of running adjacent to the Refuge, and even that will soon be written out by 

the Utilities’ ongoing construction of the rest of the line”). 

This is, in effect, an attack on the rule of law. As the Court has fully recognized, the 

Transmission Companies are attempting to force their massive transmission line with 20-story 

high towers through the Upper Mississippi River National Wildlife and Fish Refuge even though 

this Court found that approach contrary to law and on-its-face not compatible with the purpose 

and goals of this Congressionally-protected National Wildlife Refuge. 

Article III courts are empowered—or, put another way, are certainly not powerless—in 

the face of the Transmission Companies’ arrogant assault on the rule of law and common sense. 

This Court can and should grant the following relief: 

1. Declaration that the three federal agency Defendants violated the National 
Environmental Policy Act and Administrative Procedure Act (NEPA), 42 U.S.C. 
§ 4321 et seq., in their approval of the Environmental Impact Statement (EIS) and 
Record of Decision (ROD) for the proposed Cardinal-Hickory Creek (CHC) 
transmission line project. 

2. Vacatur and remand of the federal decisions in the January 2020 ROD, including the 
erroneous finding that the EIS prepared for the entire project complied with the 
NEPA, 42 U.S.C. § 4321 et seq., and the United States Fish and Wildlife Service 
(USFWS) and U.S. Army Corps of Engineers (Corps) permits. Vacatur is the 
presumptive remedy for NEPA violations, and this case fits within none of the rare 
exceptions to that rule. See Section I, below; FCC v. Nextwave Pers. 
Communications, Inc., 537 U.S. 293, 300 (2003); Am. Bioscience, Inc. v. Thompson, 
269 F.3d 1077, 1084 (D.C. Cir. 2001). 

NEPA is triggered both by the expenditure of federal funds and by federal permits 
and approvals. This Court’s January 14 Order states: “The obvious result of the EIS’ 
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failure is that Dairyland cannot seek funding from the RUS until the EIS is revisited. 
However, plaintiffs have not explained to what, if any, relief they are entitled beyond 
this consequence.” Dkt. 175 at 41, n.6. First, as explained here and below, vacatur 
and a remand is legally justified and should be included in the final decision. Second, 
the Defendant federal agencies’ draft EIS, final EIS, and ROD all state: “Regardless 
of the potential financial assistance from RUS to fund Dairyland’s ownership interest 
in the C-HC Project, a NEPA environmental review would still be required as part of 
the permitting actions by USACE, USFWS, and potentially other Federal agencies.” 
ROD003053; ROD004976; ROD007606 (emphasis added). In this case, the federal 
funds and all of the agencies’ permitting was based on the entire 102-mile high-
voltage transmission line, not just on the two-mile segment running through the 
protected National Wildlife Refuge, and on the Corps’ permits for impacts on 
jurisdictional wetlands and waterways.     

3. Injunction against Defendant USFWS to prohibit any future grants of permission to 
the Intervenor-Defendant Transmission Companies or their agents or affiliates to 
cross the Upper Mississippi River National Wildlife and Fish Refuge through a land 
exchange, special use permit, easement, license, or any other mechanism. This 
injunction is completely consistent with the Court’s declaration that “that the 
compatibility determination precludes the [CHC] transmission line from crossing the 
refuge by right of way or land transfer.” 

4.   Injunction against Defendant RUS from providing any financial assistance to 
Intervenor-Defendants Dairyland Power, ATC, and ITC Midwest for the CHC 
transmission line; 

5.   Injunction against the Defendant-Intervenor Transmission Companies, and their 
agents or affiliates, to prohibit further construction of, and construction-related 
activities for, the CHC transmission line unless and until the violations found in this 
Court’s January 14 Order are fully remedied, including an EIS that fully complies 
with NEPA’s requirements. The three Defendant federal agencies conducted their 
flawed EIS for the whole 102 miles of the proposed CHC transmission line. The EIS, 
on remand, cannot legally be limited only to the two-mile segment in the protected 
National Wildlife Refuge as that would, in effect, both reward the Defendants and the 
Transmission Companies for their fundamental legal failures in the EIS that they 
conducted over the past four years, and it would preclude and unduly constrict the full 
and fair consideration of all reasonable alternatives on remand.   

6. Declare specific minimum requirements for any new environmental impact statement 
that the Defendants might prepare for the CHC transmission line, or any part of it; 
and 
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7.   Retain jurisdiction unless and until this Court can review any new environmental 
impact statement and permit documents, and then determine whether they fully 
comply with NEPA and other statutory and regulatory requirements.5   

ARGUMENT 

I. THE APPROPRIATE REMEDY FOR A NEPA VIOLATION IS A 
DECLARATION, VACATUR, AND REMAND OF THE UNDERLYING 
GOVERNMENT ACTION. 

The Court held that the three defendant federal agencies’ EIS and ROD were 

fundamentally flawed from the outset by skewing the “purpose and need” statement in a manner 

that precludes full and fair analysis of all reasonable alternatives and “fails to comply with 

NEPA.” Dkt. 175 at 41. The final decision should therefore state: “The Court DECLARES that 

the Defendants Rural Utilities Service, U.S. Fish & Wildlife Service, and U.S. Army Corps of 

Engineers’ EIS and ROD violated the National Environmental Policy Act and the Administrative 

Procedure Act.” Following this declaratory judgment, the Court’s remedy should be vacatur and 

remand. 

A. The APA Requires Vacatur of Unlawful Agency Actions. 

The Administrative Procedure Act (“APA”), which provides the cause of action for 

NEPA claims, expressly directs reviewing courts to “hold unlawful and set aside agency action, 

findings, and conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A) (emphasis added). This remedy is 

mandatory. FCC v. Nextwave Pers. Communications, Inc., 537 U.S. 293, 300 (2003) (“The 

Administrative Procedure Act requires federal courts to set aside federal agency action that is 

‘not in accordance with law.’”) (emphasis added); Citizens to Preserve Overton Park, Inc., v. 

                                                 
5 Plaintiffs anticipate seeking, if necessary, at a future date, relief providing for the Transmission Companies to 
remediate the environmental damage they have caused by their CHC construction to the extent possible. Plaintiffs 
will also likely seek attorneys’ fees and costs under the Equal Access to Justice Act, 28 U.S.C. § 2412, within 30 
days of a final judgment. 
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Volpe, 401 U.S. 402, 413–14 (1971) (“In all cases agency action must be set aside if the action 

… failed to meet statutory, procedural, or constitutional requirements.”). Whenever a plaintiff 

prevails on a claim brought under the APA, “it is entitled to relief under that statute, which 

normally will be a vacatur of the agency’s order.” Am. Bioscience, Inc. v. Thompson, 269 F.3d 

1077, 1084 (D.C. Cir. 2001). 

Vacatur is almost always the remedy for agency actions taken in violation of NEPA.  

Humane Soc’y v. Johanns, 520 F. Supp.2d 8, 37 (D.D.C. 2007) (courts consistently affirm that 

“vacating a rule or action promulgated in violation of NEPA is the standard remedy”); Pub. 

Emps. for Envtl. Responsibility (PEER) v. U.S. Fish & Wildlife Serv., 189 F. Supp. 3d 1, 2 

(D.D.C. 2016) (acknowledging the “primacy of vacatur to remedy NEPA violations”); see also 

Am. Wild Horse Pres. Campaign v. Perdue, 873 F.3d 914, 932 (D.C. Cir. 2017) (vacating 

management plan for NEPA violations); Sierra Club v. FERC, 867 F.3d 1357, 1379 (D.C. Cir. 

2017) (vacating natural gas pipeline permits due to inadequate EIS); Sierra Club v. U.S. Army 

Corps of Eng’rs, 909 F.3d 635, 639 (4th Cir. 2018) (same); Defenders of Wildlife v. U.S. Dept. of 

Interior, 931 F.3d 339, 366 (4th Cir. 2019) (same); N. Plains Res. Council v. U.S. Army Corps of 

Eng’rs, 460 F. Supp. 3d 1030 (D. Mont. 2020) (vacating Corps general permit “verifications” for 

Keystone XL pipeline). The D.C. Circuit, which hears a disproportionate share of NEPA cases, 

has emphasized that “[t]he fact that [a] project is currently under construction by no means 

insulates it from the equity power of a court” in a NEPA case. Realty Income Trust v. Eckerd, 

564 F.2d 447, 456 (D.C. Cir. 1977).  

Consequently, the initial default remedy for this case should be vacatur of both the 

finding in the ROD that the environmental impact statement for the project met NEPA’s 

requirements, ROD007607–10, and also the substantive decisions the three federal Defendants 
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listed in their Record of Decision: (1) the decisions of the U.S. Fish and Wildlife Service, and, 

secondarily, the U.S. Army Corps of Engineers, to permit the CHC transmission line to cross the 

Upper Mississippi River National Wildlife and Fish Refuge, and (2) the U.S. Army Corps of 

Engineers’ verifications under Section 404(e) of the Clean Water Act, 33 U.S.C. § 1344(e), that 

the CHC transmission line’s discharges into jurisdictional waters were permitted by Nationwide 

Permit 12 (in Iowa) and the St. Paul District’s Utility Regional General Permit (in Wisconsin), as 

well as their permits to cross traditionally navigable waters, including the Mississippi River. 

NEPA requires that these decisions be preceded by an adequate EIS. This Court has held that 

precondition has not yet been met. Dkt. 175 at 35–41. 

B. There Is No Basis for Excluding Any of the Federal Agency Decisions in this Case 
from the Scope of the Vacatur Remedy. 

All three Defendant agencies concluded from the outset that a NEPA EIS would have to 

be prepared “as part of the permitting actions,” and not just because of the request for RUS 

financing. The draft EIS, the final EIS, and the ultimate Record of Decision all concluded that: 

Regardless of the potential financial assistance from RUS to fund Dairyland’s 
ownership interest in the C-HC Project, a NEPA environmental review would still 
be required as part of the permitting actions by USACE, USFWS, and potentially 
other Federal agencies. 
 

ROD003053; ROD004976; ROD007606.  

All three federal agencies concluded that the EIS would address the entire CHC project, 

not just those places where the project would discharge into “waters of the United States” or 

where it would cross protected federal public lands. These Defendants did not in any way limit 

the EIS to just the National Wildlife Refuge or to federal jurisdictional waters. In conducting the 

(legally flawed) EIS, they looked to assess environmental and other impacts over the whole, 

entire 102-mile CHC transmission line.  
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All three federal agencies participated fully in the EIS process, and all three evaluated the 

comments. All three federal agencies stated that they would use the EIS “to inform decisions 

about funding, authorizing, or permitting various components of the proposed C-HC Project.” 

ROD003053. And, in the end, all three federal agencies issued a joint Record of Decision, which 

is the decision document that was subjected to APA review by this Court. 

Neither the RUS, the USFWS, nor the Corps can now fairly be heard to argue that, well, 

maybe they did not really have to do an EIS, and therefore no meaningful consequences should 

flow from the Court’s finding that the EIS and ROD they prepared did not meet NEPA’s 

requirements.6 The doctrine of judicial estoppel provides that “where a party assumes a certain 

position in a legal proceeding, and succeeds in maintaining that position, he may not thereafter, 

simply because his interests have changed, assume a contrary position, especially if it be to the 

prejudice of the party who has acquiesced in the position formerly taken by him.” New 

Hampshire v. Maine, 532 U.S. 742, 749 (2001) (quoting Davis v. Wakelee, 156 U.S. 680, 689 

(1895)). 

To allow otherwise would perversely reward the three federal agency Defendants’ failure 

to comply with NEPA in the first place. No federal agency defendant should be permitted to use 

its unlawful initial NEPA actions as a legal shield to then effectively preclude their required 

“hard look” and the full and fair analysis of all reasonable alternatives on remand. 40 C.F.R. 

§ 1502.14. Similarly, the Transmission Companies, which were deeply involved with the federal 

                                                 
6 Plaintiffs acknowledge that the Court rejected their facial NEPA challenge to the St. Paul District’s Utility 
Regional General Permit and the Corps’ Nationwide Permit 12 and/or 57. Plaintiffs further acknowledge that, if a 
non-Refuge-crossing alternative route is later lawfully selected, the Corps will not be prohibited from using its 
general permits for any discharges into jurisdictional waters along the new route. Plaintiffs do not, however, read 
this Court’s January 14 Order as allowing the Corps to disclaim any responsibility for preparing an inadequate EIS 
covering the entire project, when it agreed that the EIS was necessary, participated in its preparation, and joined in 
the EIS’s approval in the ROD. The standard vacatur remedy for NEPA violations should extend to all three federal 
agency Defendants. 
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agencies throughout the EIS process, should not be rewarded by allowing their development 

activities to proceed based on the agencies’ NEPA violations in the unlawful EIS and ROD. The 

full and fair analysis of “all reasonable alternatives” is “the heart of the environmental impact 

statement process.” Dkt. 175 at 35 (quoting Simmons v. U.S. Army Corps of Eng’rs, 120 F.3d 

664 (7th Cir. 1997)). 

Nor is there any basis for a Corps contention that, because this Court upheld its use of 

general permits, rather than the more robust individual permitting process, that the EIS’s 

inadequacies under NEPA have nothing to do with them. Whether the Corps uses general or 

individual permits, it is always, under the “404(b)(1) Guidelines,” 40 C.F.R. pt. 230, subject to 

the requirement that it not grant a permit to a project (or series of projects) unless it is the Least 

Environmentally Damaging Practicable Alternative (LEDPA) to achieve the project’s purpose. 

33 C.F.R. § 320.4(a)(1).  

Given this Court’s holding that the purpose and need statement adopted in the EIS 

improperly precluded consideration of reasonable alternatives, Dkt. 175 at 37–41, and the fact 

that the Record of Decision the Corps signed used the identical purpose and need statement 

(compare ROD004984 and ROD007606–07), the inescapable conclusion is that any Corps 

LEDPA analysis was equally flawed. Indeed, of the three federal agency Defendants, the Corps 

may well gain the most from a more robust consideration of alternatives. If alternatives are 

identified and fully evaluated that would avoid or significantly reduce discharges into protected 

“waters of the United States,” such as a package of “non-wires” alternatives or “alternative 

transmission strategies,” as this Court suggested, Dkt. 175 at 40, the Corps will be obligated to 

permit only the least environmentally damaging alternative. Of course, avoiding or limiting 
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discharges into jurisdictional waters is, or should be, the Corps Regulatory Branch’s primary 

objective. 

The U.S. District Court for the District of Columbia addressed the vacatur remedy just a 

few days ago in Friends of the Earth v. Haaland, No. 1:21-cv-02317-RC, 2022 WL 254526 

(D.D.C. Jan. 27, 2021). The Court recognized that vacatur is the “standard remedy,” and the 

defendants “bear the burden” of proving that vacatur is unnecessary.” 2022 WL 254526 at *25 & 

n. 29. The Court explained: 

“The ordinary practice . . . is to vacate unlawful agency action, and district courts 
in this circuit routinely vacate agency actions taken in violation of NEPA.” 
Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers, 985 F.3d 1032,1050 
(D.C. Cir. 2021) (citations and quotations omitted). Vacatur is the standard remedy 
for good reason. NEPA is an action-forcing statute, which serves “not to generate 
paperwork or litigation, but to provide for informed decision making and foster 
excellent action.” 40 C.F.R. § 1500.1(a). The goal of informed and excellent 
decision making can only take place if agencies “take the required hard look before 
taking [the proposed] action.” Oglala Sioux Tribe v. U.S. Nuclear Regul. Comm’n, 
896 F.3d 520, 532 (D.C. Cir. 2018) (emphasis in original). Advance consideration 
of environmental consequences “allows the decisionmaker to take environmental 
factors into account when he is making decisions, at a time when he has an open 
mind and is more like[ly] to be receptive to such considerations.” See Kleppe v. 
Sierra Club, 427 U.S. 390, 417–18 (1976) (Marshall, J., concurring in part). In 
contrast, “experience suggests that [remand without vacatur] sometimes invites 
agency indifference.” In re Core Commc’ns, Inc., 531 F.3d 849, 862 (D.C. Cir. 
2008) (Griffith, J., concurring); see also Kristina Daugirdas, Evaluating Remand 
Without Vacatur: A New Judicial Remedy for Defective Agency Rulemakings, 80 
N.Y.U. L. Rev. 278, 302–04 (2005) (collecting cases and reviewing studies to 
conclude that agencies often delay remedying arbitrary and capricious decisions 
that have been remanded without vacatur). The default rule of vacatur thus serves 
to avoid creating perverse incentives for the agency to press forward with a faulty 
decision and fill in its analysis later. “When it comes to NEPA, it is better to ask 
for permission than forgiveness: if you can build first and consider environmental 
consequences later, NEPA’s action-forcing purpose loses its bite.” Standing Rock 
Sioux Tribe v. U.S. Army Corps of Engineers, 471F. Supp. 3d 71, 85 (D.D.C. 2020), 
rev’d in part on other grounds, Standing Rock Sioux Tribe, 985 F.3d 1032. 

 
2022 WL 254526 at *25. That same reasoning applies to the present case before this Court. 
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C. This Case Does Not Fall Within Allied-Signal’s Limited Exception to the Default 
APA Vacatur Remedy. 

Vacatur under the APA is not the same as an injunction, and is not subject to the kind of 

equitable balancing that governs injunctions under Fed. R. Civ. P. 65. In Allied-Signal, Inc. v. 

U.S. Nuclear Regulatory Comm’n, 988 F.2d 146, 150–51 (D.C. Cir. 1993), however, the D.C. 

Circuit did carve out a narrow exception to the default vacatur remedy. That case involved the 

Nuclear Regulatory Commission’s cost recovery rulemaking that treated one class of market 

participants differently than another. The D.C. Circuit found that the Commission had not 

adequately explained the differential treatment, but decided just to remand the case to the 

Commission for further explanation without vacating the rule. The court found it likely or “at 

least a serious possibility” that the agency could simply add some additional explanation to 

remedy the problem. Id. at 151. And the court found that vacatur would be extraordinarily 

disruptive, since the agency would have to refund all fees for the year and would not be able to 

recover them later. Id. 

That is not this case here at all. The NEPA problem with the three federal agency 

Defendants’ EIS is not a lack of explanation, nor can the agencies easily “rehabilitate [their] 

rationale.” Envtl. Defense Fund v. FERC, 2 F.4th 953, 977 (D.C. Cir. 2021) (quoting Comcast 

Corp. v. FCC, 579 F.3d 1, 9 (D.C. Cir. 2009)). This Court made clear in its January 14 Order that 

the problem with the EIS for the huge CHC transmission line is much more fundamental. What 

this Court found is that the “purpose and need statement,” which defines the range of alternatives 

that will be considered, was unlawfully narrow and precluded consideration of practicable 

alternatives that would avoid crossing the protected Refuge, and potentially would reduce the 

overall environmental impact. Dkt. 175 at 39–40. The alternatives analysis is the heart of the 

environmental review process, 40 C.F.R. § 1502.14 (2019), which makes the definition of 
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purpose and need central. And the Defendants proffered this narrow purpose and need statement 

directly in the face of Simmons v. U.S. Army Corps of Eng’rs, 120 F.3d 664 (7th Cir. 1997), 

which is binding precedent in this circuit. See also Habitat Educ. Ctr., Inc. v. U.S. Forest Serv., 

603 F. Supp. 2d 1176, 1184 (E.D. Wis. 2009) (citing Simmons, 120 F.3d at 668). There is no way 

the federal agencies can salvage the same purpose and need statement with only a better 

explanation. 

Moreover, despite the Transmission Companies’ best efforts to increase their ratepayers’ 

sunk costs no matter what, vacatur in this case would not be extraordinarily disruptive. The CHC 

transmission line is not operational or even close; no one is relying on the CHC transmission line 

today for electrical power, and, fortunately, construction at least in Wisconsin is still in the early 

to middle stages. This is not a case like National Parks Conservation Ass’n v. Semonite, 925 F.3d 

500 (D.C. Cir. 2019), in which the courts faced an already completed and operational high-

voltage transmission line across the James River, which the district court on remand found had 

“become a crucial source of electricity in the area” and “hundreds of thousands of people will be 

left with an unreliable power source if the permit is vacated.” National Parks Conservation Ass’n 

v. Semonite, 422 F. Supp. 3d 92, 101, 103 (D.D.C. 2019).  

On the other hand, in Envtl. Defense Fund v. FERC, 2 F.4th 953 (D.C. Cir. 2021), the 

Court vacated the permit for an operational natural gas pipeline and ordered it shut down. 

“[V]acatur is the normal remedy when we are faced with unsustainable agency action.” 2 F.4th at 

976 (quoting Brotherhood of Locomotive Eng’rs & Trainmen v. Fed. R.R. Admin., 972 F.3d 83, 

117 (D.C. Cir. 2020)) (internal quotation marks omitted). Any “disruption” in this case is purely 

self-inflicted by the Transmission Companies, particularly in light of this Court’s previous 

preliminary injunction findings. 
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Neither is this a case in which vacatur would result in worse environmental 

consequences, and somehow cause more injury to plaintiffs. E.g. Davis County Solid Waste 

Mgmt. v. EPA, 108 F.3d 1454, 1459–60 (D.C. Cir. 1997) (declining to vacate legally inadequate 

pollution emission guidelines because doing so would result in “greater pollution emissions than 

would occur if these emissions standards were not vacated”). To the contrary, vacatur in this case 

is a critical part of a remedy that would protect the National Wildlife Refuge, and protect the 

waterways and wetlands covered by the Clean Water Act. There is no justification here for 

departing from the long-established presumptive remedy.   

Just this past week, the District Court for the District of Columbia and the Fourth Circuit 

Court of Appeals each confirmed that vacatur is the appropriate remedy for NEPA violations. In 

Friends of the Earth v. Haaland, No. 1:21-cv-02317-RC, 2022 WL 254526 (D.D.C. Jan. 27, 

2021), as quoted above, the Court held that the environmental impact statement prepared for a 

proposed oil and gas lease sale in the Gulf of Mexico improperly excluded foreign consumption 

and greenhouse gas emissions from its modeling assumptions. Then, the court had to decide 

whether to order vacatur of the lease sale, as plaintiffs requested, or remand without vacatur as 

the oil companies and the State of Louisiana argued.7 

The court had little trouble concluding that vacatur was the appropriate remedy. First, the 

court reasserted the basic rule that “[b]ecause vacatur is the default remedy, . . . defendants bear 

the burden to prove that vacatur is unnecessary.” 2022 WL 254526 at *25 n.29 (quoting Nat’l 

Parks Conservation Ass’n v. Semonite, 422 F. Supp. 3d 92, 99 (D.D.C. 2019)). The court noted 

that “[t]he ordinary practice . . . is to vacate unlawful agency action, and district courts in this 

                                                 
7 The federal defendants in that case did not take a position on remedy. 
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circuit routinely vacate agency actions taken in violation of NEPA.” Id. at *25 (quoting Standing 

Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 985 F.3d 1032, 1050 (D.C. Cir. 2021)). 

Second, the court reaffirmed the rationale for vacatur being the standard remedy in NEPA 

cases. As the court explained: 

NEPA is an action-forcing statute, which serves “not to generate paperwork or 
litigation, but to provide for informed decision making and foster excellent action.”  
40 C.F.R. § 1502.1(a). The goal of informed and excellent decision making can 
only take place if agencies “take the required hard look before taking [the proposed] 
action.” Oglala Sioux Tribe v. U.S. Nuclear Regul. Comm’n, 896 F.3d 520, 532 
(D.C. Cir. 2018) (emphasis in original).  

FOE v. Haaland, 2022 WL 254526 at *25. The court then further stated: Advance consideration 

of environmental consequences “allows the decisionmaker to take environmental factors into 

account when he is making decisions, at a time when he has an open mind and is more like[ly] to 

be receptive to such considerations.” Id. (citation omitted). In contrast, the court agreed that 

“experience suggests that [remand without vacatur] sometimes invites agency indifference.” Id. 

(quoting In re Core Commc’ns, Inc., 531 F.3d 849, 862 (D.C. Cir. 2008) (Griffith, J., 

concurring)). The court found that:  

The default rule of vacatur thus serves to avoid creating perverse incentives for the 
agency to press forward with a faulty decision and fill in its analysis later. “When 
it comes to NEPA, it is better to ask for permission than forgiveness: if you can 
build first and consider environmental consequences later, NEPA’s action-forcing 
purpose loses its bite.” 

FOE v. Haaland, 2022 WL 254526 at *25 (quoting Standing Rock Sioux Tribe v. U.S. 

Army Corps of Eng’rs, 471 F. Supp. 3d 71, 85 (D.D.C. 2020), rev’d in part on other 

grounds, 985 F.3d 1032 (D.C. Cir. 2021)). 

Third, the court rejected the argument that the lease sale case came within the Allied-

Signal exception. On the first prong, the court found the unacceptable exclusion of foreign 

greenhouse gas emissions from the agencies’ modeling to be a “serious failing,” and found little 
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likelihood that the agencies would be able to adequately justify their decision on remand. Id. at 

*26. On the second prong, the court noted that the lease sale had not yet become effective, and 

that the agency would not have to unravel a past, fully executed decision. Id. at *27. 

Finally, fourth, the court rejected the argument that a vacatur ruling had to meet the four-

factor test for injunctions. Id. at *28–29. If there is no need to consider relief other than vacating 

the existing agency actions, then the four-factor test for injunctions does not apply.  

The same reasoning applies here. There is no reason to depart from the standard vacatur 

remedy. This is especially true here in light of the Intervenor-Defendant Transmission 

Companies’ self-serving determination to continue their “orchestrated trainwreck” of 

clearcutting, bulldozing, and otherwise building and destroying despite this Court’s January 14 

Order. A remand without vacatur would cause more harm to the Plaintiffs, cause more property 

damage and costs, and cause more environmental damage. See also Wild Virginia v. U.S. Forest 

Serv., No. 21-1039, 2022 WL 215125 (4th Cir. Jan. 25, 2022) (vacating, for the second time, 

U.S. Forest Service and Bureau of Land Management RODs authorizing pipeline crossing of 

Jefferson National Forest for failure to adequately consider soil and riparian impacts). As this 

Court already recognized: 

Given these facts, plaintiffs contend, and the court finds credible, that the Utilities 
are pushing forward with construction on either side of the Refuge, even without 
an approved path through the Refuge, in order to make any subsequent challenge 
to a Refuge crossing extremely prejudicial to their sunk investment, which will fall 
on their ratepayers regardless of completion of the CHC project, along with a 
guaranteed return on the Utilities’ investment in the project. Thus, if the court does 
not treat consideration of the essentially inevitable re-proposal for a Refuge 
crossing as ripe for consideration now, the Utilities will have built up to either side 
of the Refuge, making entry of a permanent injunction later all the more costly, not 
just to the Utilities and their ratepayers, but to the environment they are altering on 
an ongoing basis. 

 
Dkt. 175 at 13. In its final decision, the Court can and should hold this off now. 
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D. Any Remand Order Should Specify What the Minimum Requirements Will Be 
For A Future EIS. 

Plaintiffs request that, rather than simply remand the NEPA issues to the agencies “for 

further proceedings consistent with” the Court’s January 14 Order, the Court further specify what 

requirements any new environmental impact statement, or “supplemental” environmental impact 

statement, or any other environmental review document must meet in order to satisfy the Court’s 

order. 

First, consistent with this Court’s January 14 Order, there must be a new Purpose and 

Need statement that is sufficiently broad that it does not effectively preclude or constrain the 

agencies’ and the public’s full and fair consideration of non-wires alternatives and alternatives 

that do not cross through the Upper Mississippi River National Wildlife and Fish Refuge, and a 

no-action alternative. 

Second, the range of alternatives considered with the required “hard look” must include 

combinations of “non-wires” alternatives or “alternative transmission strategies” that could meet 

the new Purpose and Need. See Dkt. 71 at 41–42 (Plaintiff’s Brief in Support of Motion for 

Summary Judgment); Dkt. 158 at 20–24 (Plaintiff’s Reply Brief in Support of Motion for 

Summary Judgment). Taking the individual alternatives separately and one at a time to 

essentially divide and conquer, as the current EIS does, is not lawful or acceptable. Upgrades to 

existing transmission lines may be included. See Dkt. 71 at 41–42; Dkt. 158 at 20–24.  

Third, the consideration of alternatives should include routes running north or south of 

the ends of the protected Upper Mississippi River National Wildlife and Fish Refuge. Repeating 

only the list of “non-crossing” alternatives summarily dismissed in the current EIS—that would 

be co-located with existing bridges and dams that are already across the Mississippi River, 

ROD005025–28—will not meet this requirement. Alternatives that would run through the 
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protected Upper Mississippi River National Wildlife and Fish Refuge are prohibited and cannot 

be considered. 

Fourth, when considering and comparing the direct, indirect, and cumulative impacts of a 

new range of alternatives, the three federal agencies may not include resources committed to the 

current proposed route by either the agency Defendants or the Intervenor-Defendants in the 

calculus. The fact that the Intervenor-Defendant Transmission Companies have already spent 

money on their currently proposed CHC transmission line and acquired land may not weigh on 

the consideration of alternatives. See generally 40 C.F.R. § 1502.2(f) (previous commitment of 

resources may not prejudice selection and evaluation of alternatives). 

Fifth, all procedural requirements for NEPA reviews will be required for any new EIS, 

supplemental EIS, or other environmental review document, including but not limited to 

adequate notice and opportunity for public participation. 

II. IN ADDITION TO VACATUR AND REMAND OF THE DEFENDANT 
FEDERAL AGENCIES’ DECISIONS, AN INJUNCTION PROHIBITING 
INTERVENOR-DEFENDANTS FROM ANY FURTHER CONSTRUCTION OF 
THE CHC TRANSMISSION LINE IS FULLY WARRANTED. 

To afford the “complete relief” to which Plaintiffs are entitled, this Court will need to go 

further than simply vacating and remanding the Defendant federal agencies’ decisions. Limiting 

the scope of relief to vacatur and remand would only further the Transmission Companies’ 

strategy that this Court called out in its January 14 Order at pages 12–13 and 15–16 (“both the 

government defendants and Utilities appear to be playing a shell game” and “an orchestrated 

trainwreck at some later point in this lawsuit”) to build the CHC transmission line right up to the 

borders of the Refuge (perhaps skirting some “jurisdictional waters” along the way) to change 

the balance of equities and attempt to force the completion of the CHC transmission line along 

their preferred route, even if unlawful.   
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This Court has ample authority to prevent that outcome from happening by enjoining 

further construction of the CHC transmission line, not just in the protected Refuge, and not just 

in jurisdictional waters, but along the entire proposed route.8 This Court can and should act now 

to prevent the significant hardship to Plaintiffs and the public interest that it has recognized: 

[T] he court finds credible, that the Utilities are pushing forward with construction 
on either side of the Refuge, even without an approved path through the Refuge, in 
order to make any subsequent challenge to a Refuge crossing extremely prejudicial 
to their sunk investment, which will fall on their ratepayers regardless of 
completion of the CHC project, along with a guaranteed return on the Utilities’ 
investment in the project. Thus, if the court does not treat consideration of the 
essentially inevitable re-proposal for a Refuge crossing as ripe for consideration 
now, the Utilities will have built up to either side of the Refuge, making entry of a 
permanent injunction later all the more costly, not just to the Utilities and their 
ratepayers, but to the environment they are altering on an ongoing basis.  

 
Dkt. 175 at 12.  

 
This is an unusual case. In typical circumstances, a declaratory judgment and a vacatur 

order mean that a project no longer has the permits it needs to proceed. That would by itself 

prompt a halt to construction. But here, the Transmission Companies have announced they are 

continuing construction even though they know they do not have the necessary federal approvals 

and permits that they need to complete their huge transmission line.  

The Transmission Companies have voluntarily submitted to this Court’s jurisdiction 

under Rule 65 by intervening as defendant parties in this case. They are now attempting to 

brazenly bully their way to undermine the rule of law in at least two clearly impermissible 

respects:  

                                                 
8 Assuming that this Court grants the requested vacatur relief, see Section I supra, there are parts of an injunction 
order in this case that should not be controversial—enjoining Defendant U.S. Fish & Wildlife Service from 
authorizing the CHC transmission line to cross the Upper Mississippi River National Wildlife and Fish Refuge, by 
whatever means; and enjoining Defendant RUS from providing financial assistance to the Project before the NEPA-
compliant environmental review is completed. Future-oriented injunctive relief like that will head off any arguments 
that there are not yet any USFWS or RUS orders to vacate. 
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First, by aggressively continuing to bulldoze and build almost their entire 102-mile 

transmission line and 17-story high towers, they are trying to again impermissibly skew and 

unduly constrain the federal agencies’ “purpose and need statement” on remand. They would 

constrain the three federal agencies in an effort to once again preclude a full and fair analysis of 

all reasonable alternatives for an EIS and ROD that must cover the whole, entire 102-mile 

transmission line, as before, following vacatur and remand. That would be walking right into 

another NEPA violation contrary to the Court’s holding.   

Second, even though this Court has “declare[d] that the compatibility determination 

precludes the [CHC] transmission line from crossing the refuge by right of way or land transfer” 

(Dkt. 175 at 44), the Transmission Companies are continuing to build right up to both sides of 

the protected National Wildlife Refuge borders to unilaterally create an unnecessary 

“orchestrated trainwreck.” This Court has equitable power to stop the Transmission Companies’ 

cynical ploy that is obviously intended to somehow force the courts or the agency decision 

makers to ignore the rule of law and nonetheless later allow the massive transmission line to 

follow its current route and illegally cut a wide swath through the protected Refuge.   

“Defendants cannot use a possible land exchange as both sword and shield in this 

litigation, while the public interest and plaintiffs may suffer substantial hardship by further 

delaying judgment day.” Dkt. 175 at 16. That is why this Court must enjoin construction of the 

entire CHC transmission line now, to restore the status quo ante, and to address both the actual 

and threatened injuries being suffered by Plaintiffs and the public. By acting now, the Court can 

avoid the wasteful expenditure of millions of dollars and unnecessary property damage and 

environmental damage from the Transmission Companies further building two “transmission line 

segments to nowhere.”   
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A. Plaintiffs Meet All of the Monsanto Factors to Justify a Permanent Injunction. 

To secure a permanent injunction, a plaintiff who has prevailed on the merits must 

demonstrate:  

(1) that it has suffered an irreparable injury; (2) that remedies available at law, such 
as monetary damages, are inadequate to compensate for that injury; (3) that, 
considering the balance of hardships between the plaintiff and the defendant, a 
remedy in equity is warranted; and (4) that the public interest would not be 
disserved by a permanent injunction.  

Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 156–57 (2010) (quoting eBay Inc. v. 

MercExchange, L.L.C., 547 U.S. 388, 391 (2006)). This Court, of course, undertook this same 

analysis just a few weeks ago when it granted a preliminary injunction to halt some of the CHC 

transmission line construction, Dkt. 160, with the substantial difference now being that the 

Plaintiffs have indeed actually prevailed on the merits and so have more than just a likelihood of 

success.  

All of Monsanto’s requirements are met here. First, the ongoing construction will 

continue to cause the same kinds of irreparable injury to the environment and to Plaintiffs that 

this Court recognized in its November 1 preliminary injunction order. Dkt. 160 at 15–17. In 

addition, the ongoing threat to the Upper Mississippi River National Wildlife and Fish Refuge 

from the continuing construction, despite this Court’s January 14 Order, makes additional 

irreparable injury almost a certainty. Likewise, the additional spending on continued clearcutting, 

bulldozing, and construction before a legally proper EIS process has been conducted and 

completed, despite this Court’s January 14 Order, also guarantees that irreparable injury to the 

environment and Plaintiffs’ interests will continue to occur.  

This Court stated in its November 1 Order that “‘courts have recognized that NEPA 

plaintiffs are likely to suffer irreparable harm when an agency is allowed to commit itself to a 

project before it has fully complied with NEPA,’ even if,” unlike the situation in this case, “no 
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actual construction would take place.” Dkt. 160 at 17 (quoting Milwaukee Inner-City 

Congregations Allied for Hope v. Gottlieb, 944 F. Supp. 2d 656 (E.D. Wis. 2013)). Since the 

preliminary injunction motion was briefed and argued, the Transmission Companies have 

committed more resources, more clearcutting and bulldozing has occurred, more ratepayer 

money has been spent, and more environmental degradation has taken place. Plaintiffs meet the 

irreparable injury requirement easily.   

Second, there are still no remedies at law, like monetary damages, available to 

compensate Plaintiffs. Even if there were, this Court has already recognized, and the courts have 

consistently held, that environmental injuries are not the kinds of injuries that can be remedied 

by monetary damages. Dkt. 160 at 16–17 (citing Amoco Prod. Co. v. Vill. of Gambell, 480 U.S. 

531, 545 (1987) (“[e]nvironmental injury, by its nature, can seldom be adequately remedied by 

monetary damages and is often permanent or at least of long duration, i.e. irreparable.”)). 

Third, the balance of hardships clearly swings in favor of injunctive relief. Whenever 

environmental injury is likely to occur, “the balance of harms will usually favor the issuance of 

an injunction to protect the environment.” Idaho Sporting Congress, Inc. v. Alexander, 222 F.3d 

562, 569 (9th Cir. 2000) (citing Amoco Prod. Co., 480 U.S. at 545). 

Any judicial balance of hardship must also be informed by the judgments that Congress 

has made in particular cases when adopting statutes that protect public lands or the environment. 

In this case, that includes NEPA and the statutes establishing the Upper Mississippi River 

National Wildlife and Fish Refuge in 1924 and the subsequent National Wildlife Refuge System 

Improvement Act of 1997, which provided more protections for all Refuges.    

In Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978), the U.S. Supreme Court 

affirmed an injunction stopping all construction on a nearly completed dam—on which Congress 
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had already spent $100 million—because the dam would likely eradicate the known population 

of an endangered species or destroy their critical habitat, contrary to the requirements of Section 

7 of the Endangered Species Act, 16 U.S.C. § 1536. The Court found that Congress had decided 

that endangered species deserved the highest level of protection, and that it was imperative to 

halt the trend toward species extinctions, even at high cost.  

Likewise, as this Court has recognized, Dkt. 175 at 28, Congress has determined that 

preservation and enhancement of wildlife habitat justifies a flat ban on private development of 

National Wildlife Refuge land unless that development contributes to the Refuge’s wildlife 

purposes. The National Wildlife Refuge System Improvement Act of 1997, like the Endangered 

Species Act, prohibits Refuge managers from basing compatibility findings on anything other 

than science, and, in effect, prohibits economic considerations from driving these decisions. 16 

U.S.C. § 668ee. That Congressional judgment should drive how courts treat economic 

considerations in balancing hardships when National Wildlife Refuge System land is at stake. 

In addition, again as the Court previously recognized, developers’ economic concerns 

generally are not enough to overcome environmental hardship when courts balance hardships 

when considering injunctions in environmental cases. Dkt. 160 at 19. That is particularly true 

when the economic harm is self-inflicted, such as when developers gamble that they can get their 

project built even when they do not have the necessary government approvals. Id. 

Fourth, injunctive relief would also promote the public interest. Beyond preventing 

environmental degradation, which will benefit Plaintiffs and many others, an injunction would 

also protect the economic interests of ratepayers and conservation values for all of the public 

throughout the region. Plaintiffs, of course, and many other parties, including Dane County, Iowa 

County, the Wisconsin Citizens Utility Board, and many others, have contended all along that 
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the CHC transmission line has never been in the economic interest of ratepayers. But now, 

ratepayers are being asked to continue to pay for construction of “two transmission line segments 

to nowhere” that may never be completed, and cannot lawfully be completed on the current 

route. An injunction can prevent that ongoing problem from getting worse. 

The case, then, for injunctive relief is strong under any fair consideration of the Monsanto 

factors. The primary issue is how broad that injunction should be.   

B. This Court Should First Enjoin the Defendant Agencies from Taking Future 
Actions That Would Be Inconsistent with this Court’s January 14 Order. 

Vacatur reaches decisions that have already been made. Prospective injunctive relief is 

necessary to forestall future agency actions that would be inconsistent with this Court’s January 

14 Order. First, this Court should impose an injunction on Defendants USFWS and Army Corps 

to prohibit either agency from authorizing any crossing or incursion into the protected Upper 

Mississippi River National Wildlife and Fish Refuge through any mechanism. Given the history 

of decisions being made, withdrawn, modified, effectively promised but not implemented, all at 

least in part to evade judicial review until much of the overall project is completed, the Court’s 

declaratory judgment, alone, is necessary, but not sufficient. 

Second, this Court should enjoin Defendant Rural Utilities Service from providing any 

financial assistance to the Intervenor-Defendant Transmission Companies or their affiliates 

unless and until this Court has determined that a NEPA-compliant environmental impact 

statement has been conducted and finalized.  

Third, this Court should enjoin Defendant U.S. Army Corps of Engineers from granting 

future verifications under the general permits for discharges from the CHC transmission line 

construction and operation into waters of the United States under Section 404 of the Clean Water 

Act, 33 U.S.C. § 1344, again, unless and until this Court has determined that an adequate 
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environmental impact statement has been prepared and finalized. As with the authorizations for 

crossing the protected National Wildlife Refuge, the Corps permits in this case have also been 

subject to being granted, then withdrawn, then maybe not withdrawn but not relied on, and then 

promised but not finalized. So, in addition to vacatur and remand of the Corps verifications that 

are now in place, this Court should also use its authority to grant prospective injunctive relief to 

prevent new Corps verifications from being issued before an adequate environmental review 

process has been completed. Plaintiffs are not seeking an order compelling the Corps to initiate a 

full “individual” permitting process covering the entire CHC transmission line—this Court’s 

January 14 Order precludes that—but Plaintiffs do seek an order to assure that any Corps 

verifications under “general” permits for jurisdictional waters are either suspended or prevented 

until the Court determines that a NEPA-compliant review has been finalized. 

These components of an injunction order supplement the appropriate vacatur remedies so 

that both the authorizations currently in place, and any future authorizations the agencies might 

issue to accomplish similar ends, do not take effect until NEPA’s requirements have been met. 

C. This Court Should Permanently Enjoin Any Construction in the Upper 
Mississippi River National Wildlife and Fish Refuge and Enjoin Any 
Construction in Jurisdictional Waters Along the Route Unless and Until the 
Court Determines that NEPA’s Requirements Have Been Met. 

Again, since this Court’s January 14 Order has not thus far stopped the CHC transmission 

line’s march across the Driftless Area to both the east and west borders of the protected Refuge, 

it is important that an injunction against construction in the Refuge be in place so that any 

incursion be clearly subject to contempt sanctions. This part of an injunction order would be 

directed to the Intervenor-Defendants, who chose to intervene as full parties in this case.   

Likewise, this Court should continue its preliminary injunction against construction in 

jurisdictional waters until it is assured that all of NEPA’s requirements have been met. 
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Injunctions against non-Federal actors to halt construction or other activity requiring federal 

permits are a routine remedy for NEPA violations. The seminal case establishing permanent 

injunctions as an appropriate NEPA remedy is Minnesota Public Interest Research Group v. 

Butz, 358 F. Supp. 584 (D. Minn. 1973), aff’d 498 F.2d 1314 (8th Cir. 1974),9 in which the court 

permanently enjoined any additional logging in the Boundary Waters Canoe Area until a legally 

compliant environmental impact statement was completed. The U.S. Forest Service argued that a 

permanent injunction was not necessary, but the court found the necessity of preserving the area 

was paramount until NEPA’s requirements were met. See generally, Habitat Educ. Ctr. Inc. v. 

Bosworth, 363 F. Supp. 2d 1070, 1088–89 (E.D. Wis. 2005) (Habitat I); Habitat Educ. Ctr., Inc. 

v. Bosworth, 363 F. Supp. 2d 1090, 1113–15 (E.D. Wis. 2005) (Habitat II); Habitat Educ. Ctr., 

Inc. v. Bosworth, 381 F. Supp. 2d 842, 862–63 (E.D. Wis. 2005) (Habitat III) (enjoining 

logging); Save Greers Ferry Lake, Inc. v. Dep’t of Def., 255 F.3d 498, 501 (8th Cir. 2001) 

(enjoining private use of docks); Northern Alaska Env’t Ctr. v. Hodel, 803 F.2d 466, 471 (9th 

Cir. 1986) (enjoining private mining operations); Greater Yellowstone Coal v. Bosworth, 209 F. 

Supp. 2d 156, 163 (D.D.C. 2002) (enjoining livestock grazing); Coalition to Protect Puget Sound 

Habitat v. U.S. Army Corps of Eng’rs, 466 F. Supp. 3d 1217, 1227 (W.D. Wash. 2020) 

(enjoining private shellfish growing); Indigenous Envt. Network v. U.S. Dept. of State, 347 F. 

Supp. 3d 561, 591 (D. Mont. 2018), appeal dismissed as moot, 2019 WL 2542756 (9th Cir. 

2019) (enjoining private pipeline company “from engaging in any activity in furtherance of the 

construction or operation of Keystone” pipeline pending compliance with NEPA).  

This kind of injunction is the other side of the vacatur (and, where necessary, injunction) 

remedies directed to the agencies themselves, and is justifiable when vacatur alone does not 

                                                 
9 See generally Daniel Mandelker et al., NEPA Law & Litigation § 4.77 (August 2021 Update). 
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appear to be enough to halt the environmentally damaging activity requiring federal 

authorizations. Moreover, for all the same reasons the preliminary injunction was justified to halt 

construction in jurisdictional waters, a continuation of that preliminary injunction pending NEPA 

compliance is fully appropriate. 

D. This Court Should Enjoin All Construction of the CHC Transmission Line at this 
Time, Both to Preserve and Protect the Upper Mississippi River National Wildlife 
and Fish Refuge and to Allow a Full and Fair Analysis of “All Reasonable 
Alternatives” in a Restarted NEPA Process. 

1. A Broad Injunction Against Continued Construction of the CHC 
Transmission Line on Non-Federal Land Is Appropriate to Preserve the 
Refuge and Its Designated Purposes. 

The U.S. Supreme Court has long recognized that Congress’s plenary authority over 

public lands under the Property Clause includes authority to regulate “private lands not otherwise 

under federal control” if needed to protect public land resources. Kleppe v. New Mexico, 426 

U.S. 529, 545 (1976) (citing Camfield v. United States, 167 U.S. 518 (1897)) (affirming 

conviction for erecting fences on private land that would prevent access to public land). In State 

of Minn. ex rel. Alexander v. Block, 660 F.2d 1240 (8th Cir. 1981), the issue was whether federal 

restrictions on use of motorized boats and vehicles in Minnesota’s Boundary Waters Canoe Area 

Wilderness were enforceable on non-Federal land. The Court found that, under the authority to 

protect public land inherent in the Property Clause, “Congress’ power must extend to regulation 

of conduct on or off the public land that would threaten the designated purpose of federal lands.”  

Id. at 1249 (emphasis added). Consequently, the court held that the extension of the no-motors 

regulations to non-Federal land was lawful and appropriate. 

It follows that an Article III court fashioning a remedy for a threatened violation of a 

public lands statute such as the National Wildlife Refuge System Improvement Act of 1997, 16 

U.S.C. §§ 668dd–668ee, and Congress’ 1924 statute establishing the Upper Mississippi River 
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National Wildlife and Fish Refuge, can reach “private lands not otherwise under federal control” 

if the activities on the private land threaten the designated purpose of the federal lands. As this 

Court recognized in its January 14 Order, the ongoing construction of the CHC transmission line 

toward the Refuge boundaries does precisely that.   

Courts have also recognized that environmental injury to public lands and resources can 

be sufficiently likely to justify an injunction even before the direct incursion into public lands 

has taken place. In Maryland Conservation Council, Inc. v. Gilchrist, 808 F.2d 1039 (4th Cir. 

1986), the plaintiffs sought to enjoin construction of a highway project until the Department of 

Transportation had actually completed its EIS for the project, which, as proposed, would pass 

through a state park. The developers were constructing the two segments entering and leaving 

the park, but not the middle segment, which would actually run through the park. The U.S. Court 

of Appeals for the Fourth Circuit concluded that the circumstances justified a broad injunction, 

to assure that environmental review was completed “before any portion of the road is built.” Id. 

at 1042. As the Court reasoned, otherwise, any federal decision “would inevitably be influenced 

if the County were allowed to construct major segments of the highway before issuance of a final 

EIS. The completed segments would ‘stand like gun barrels pointing into the heartland of the 

park.’”  Id. (quoting Named Individual Members of the San Antonio Conservation Soc’y v. Texas 

Hwy. Dept., 400 U.S. 968, 971 (1970) (Black, J., dissenting from denial of cert.)). 

The situation in the present case is very similar. Much of the Iowa right-of-way and the 

corresponding access roads for the proposed CHC transmission line have been clearcut. See 

Declaration of Kurt. The Transmission Companies have publicly announced their intent to keep 

building in Wisconsin up to the protected National Wildlife Refuge. Those are, and are intended 

to be, “gun barrels pointing into the heartland of” the Upper Mississippi River National Wildlife 
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and Fish Refuge. The same sort of circumstances that prompted the Fourth Circuit to enjoin the 

entire road project in Maryland Conservation Council should likewise lead this Court to reach 

the same conclusion. Unloading the guns is within this Court’s authority to protect the Upper 

Mississippi River National Wildlife and Fish Refuge. 

2. A Broad Injunction Against Continuing Construction of the Entire CHC 
Transmission Line Is Also Necessary if Defendant Agencies Are to 
“Rigorously Explore and Objectively Evaluate” “All Reasonable 
Alternatives,” as NEPA Requires. 

The Council on Environmental Quality’s (CEQ) environmental review regulations 

applicable in this case have described the “rigorous” and “objective” analysis of alternatives as 

the “heart” of the environmental review process. 40 C.F.R. § 1502.14 (2019). Consistent with 

that view, the CEQ regulations also prohibit federal agencies from “commit[ting] resources 

prejudicing selection of alternatives before making a final decision.” 40 C.F.R. § 1502.2(f). 

Of course, a substantial “commitment of resources” to the current version of the CHC 

transmission line has already occurred. But this Court can and must keep the problem from 

getting worse. This Court can and must issue an order stopping any further commitment of 

resources for construction of the transmission line so that the Defendant federal agencies can 

truly go back, fairly and appropriately define a proper purpose and need statement, “rigorously 

explore and objectively evaluate all reasonable alternatives,” and do the required analysis, with 

adequate opportunities for public participation—in other words, complete an EIS process that 

fully complies with NEPA and the rule of law under this Court’s January 14 Order. 

Enjoining the entire transmission line makes sense because the environmental impact 

statement process has always been about the entire project. From the beginning, of course, all 

three Defendant federal agencies treated the CHC transmission line as a single 102-mile project 

during the entire environmental review process up to and including the Record of Decision that 
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this Court has reviewed. The three Defendant agencies’ EIS and ROD treated the National 

Wildlife Refuge crossing as a part of the whole transmission line and route. At no point in that 

process did the Defendant agencies treat each individual wetland and water crossing as a separate 

project getting its own separate environmental review. They reviewed the CHC transmission line 

as a whole, the EIS covered the entire transmission line as a whole, and the public understood it 

as a whole, single transmission line project. 

Nevertheless, Defendants and Intervenor-Defendants may try to argue at this point that 

the CHC transmission line should now be treated as a series of separate segments, including one 

segment crossing the Refuge and perhaps over a hundred separate segments crossing 

jurisdictional waters, and not do an EIS including anything else. This Court should decline that 

invitation to create a series of transmission line segments to nowhere. 

Instead, this Court should adopt by analogy the anti-segmentation principle, which courts 

have long recognized in NEPA cases. Agencies and project proponents sometimes try to divide 

big projects into smaller segments to avoid or to limit the scope of environmental review. Courts 

regularly reject those efforts. As this Court recently noted in a different environmental case, the 

longstanding rule is that it is improper to divide projects into segments, if each individual 

segment has “no independent justification, no life of its own, or is simply illogical when viewed 

in isolation.” Safe Skies Clean Water Wisconsin v. National Guard Bureau, No. 20-cv-1086-

wmc, 2022 WL 43493 at *7 (W.D. Wis. Jan. 5, 2022) (quoting Highway J Citizens Grp. v. 

Mineta, 349 F.3d 938, 962 (7th Cir. 2003) (citing Swain v. Brinegar, 542 F.2d 364, 369 (7th Cir. 

1976)). Obviously, the segment of the proposed CHC transmission line that would cross the 

Refuge has no independent utility of its own, nor do the other segments in light of the 

Transmission Companies’ consistently stated purpose for whole 102-mile transmission line.  
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Consequently, it is perfectly logical and appropriate for this Court to conclude that: “The 

CHC transmission line would unlawfully cross the Refuge. Therefore, the CHC transmission line 

should be enjoined.” This conclusion would be proper, just as it was proper for Judge Adelman 

in the Habitat cases to enjoin each entire timber project, not just those particular geographical 

areas that were inadequately assessed in the Forest Service’s EISs. Habitat I, 363 F. Supp. 2d at 

1088–89; Habitat II, 363 F. Supp. 2d at 1113–15; Habitat III, 381 F. Supp. 2d at 862–63. 

Consistent with that anti-segmentation principle, federal courts have often extended 

injunctive relief to entire projects even when a federal agency asserts that its jurisdiction over the 

project is significantly limited. A trilogy of Ninth Circuit cases suggest ways for courts to 

analyze these issues. In Wetlands Action Network v. U.S. Army Corps of Eng’rs, 222 F.3d 1105 

(9th Cir. 2000), a district court held that the Corps had improperly confined its environmental 

review of a large development project to only wetlands on the project, vacated the Corps’ 

wetland permit, and enjoined construction of the entire project. The Ninth Circuit disagreed, and 

concluded that the Corps did not have to study effects in upland areas because development of 

the upland could be completed without the wetlands permit. 

In Save Our Sonoran, Inc. v. Flowers, 408 F.3d 1113 (9th Cir. 2005), a district court 

again held that the Corps improperly limited the scope of its NEPA analysis to washes in the 

development area, vacated the permits, and enjoined all construction. This time, however, the 

Ninth Circuit affirmed, saying that “[b]ecause the district court found that any development by 

Lone Mountain [the developer] would impact jurisdictional waters, the whole of the property 

falls under the Corps’ permitting authority and the court’s authority to enjoin development.” Id. 

at 1123. Facts matter. 

Case: 3:21-cv-00096-wmc   Document #: 178   Filed: 01/31/22   Page 37 of 43



31 
 

Then, in White Tanks Concerned Citizens, Inc. v. Strock, 563 F.3d 1033 (9th Cir. 2009), 

the Ninth Circuit held, as it had in Save Our Sonoran, that while the Corps might have only 

limited jurisdiction under the Clean Water Act, that is not the same as the proper scope of 

analysis required under NEPA. This time, the Ninth Circuit clearly announced its rule: If it is 

possible to build around the water, the Corps’ EA/EIS only has to consider the waters, but if the 

project cannot go forward without a Section 404 permit because it is impossible to build around 

the waters, the Corps’ environmental review must consider the effects of the entire project. 

Plaintiffs are not attempting to relitigate any issues about the Corps’ jurisdiction or 

responsibility or definition of “projects” under the Clean Water Act. This Court has already 

decided those issues. This case, however, does not involve only Corps permitting. This case 

involves protected public lands and federal financing as well. The Transmission Companies 

might try to build this project without federal financial support, but that is not the only basis 

triggering NEPA review and there are other permits involved as well. The current CHC 

transmission line route goes through the protected Upper Mississippi River National Wildlife and 

Fish Refuge. The Transmission Companies will have to fundamentally change the transmission 

line route to avoid crossing the protected Refuge if they still plan to go forward. The three 

federal agencies will have to consider fundamentally different routes and alternatives in their 

environmental impact statement following vacatur and remand. There is no minor tweak in the 

route to avoid running through the protected National Wildlife Refuge—any new route 

alignment would run through different lands and waters in Wisconsin and Iowa. Moreover, a 

different kind of project including a package of non-wires alternatives and existing system 

upgrades, or a route that avoids running through the protected Refuge, is needed to comply with 

both NEPA and the National Wildlife Refuge System Improvement Act of 1997. Even if, in the 
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end, after a new environmental review, an alternative non-Refuge crossing route emerges, it will 

require significant realignment of the entire transmission line, making injunction of the whole, 

entire transmission line construction project now the appropriate remedy.  

It is important to remember that, in most all of these cases, the underlying question was 

whether an entire project needed environmental review at all, or whether a full-blown EIS was 

required. In this case, that issue was decided long ago. The three Defendant federal agencies all 

agreed that the entire project would require a full EIS. In the cases cited, if it was already 

resolved that the environmental review would have to cover the entire project, there is little 

question that a non-NEPA-compliant EIS would justify enjoining the entire project. There is 

even less doubt that, if the projects at issue in those cases involved actual or potential incursions 

into protected federal lands, especially lands like National Wildlife Refuges, which have 

particularly strong protections, there would have been even less reluctance to enter injunctions 

halting the entire projects. 

If the only remedy for public lands violations is to halt construction only within the 

boundaries of the National Wildlife Refuge or National Park at risk, there would be nothing 

discouraging developers, especially developers of long linear projects, from taking exactly the 

same approach as the Transmission Companies in this case: Build right up to the edge, spend a 

lot of money, acquire, clearcut, and bulldoze a lot of land, and dare the Court or the agency to 

leave them with an unfinished project. If that game of chicken is encouraged and rewarded, then 

all of our public lands are more vulnerable to private development pressure, directly contrary to 

the objectives of the National Wildlife Refuge System Improvement Act and the other statutes 

protecting federal public lands. 
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The U.S. Supreme Court has long recognized that Article III courts have broad equitable 

discretion to shape the contours of a remedy to address the facts of the case and serve the 

purposes of the underlying statutes. Hecht Co. v. Bowles, 321 U.S. 321, 329 (1944) (“The 

essence of equity jurisdiction has been the power of the Chancellor to do equity and to mould 

each decree to the necessities of the particular case.”) Accomplishing that goal in the unique 

circumstances of this case requires a broad injunction against continued construction.10 

III. THIS COURT SHOULD RETAIN JURISDICTION UNTIL IT HAS THE 
OPPORTUNITY TO REVIEW AND TO DETERMINE WHETHER ANY NEW 
ENVIRONMENTAL IMPACT STATEMENT COMPLIES WITH NEPA’S 
REQUIREMENTS. 

If the Defendant federal agencies complete a new EIS, this Court should retain 

jurisdiction to decide whether it complies with NEPA’s requirements. Once the agencies make a 

formal finding that a new EIS is “adequate” under NEPA, the agencies could then move this 

Court to dissolve the injunction. That will give Plaintiffs (or others) an opportunity to weigh in, 

without having to commence a new lawsuit. 

That is the approach which the district court took in Habitat Educ. Ctr., Inc. v. Kimbell, 

250 F.R.D. 397 (E.D. Wis. 2008). In the Habitat cases, the court enjoined three separate timber 

projects on grounds that the U.S. Forest Service had prepared insufficient environmental impact 

statements.11 The Forest Service prepared new supplemental environmental impact statements, 

adopted new final Records of Decision, and then argued that the plaintiffs could only challenge 

the new RODs with new APA lawsuits. Judge Adelman rejected that argument: 

The existence of new RODs prepared for the purpose of complying with my 
decisions in the present suits does not mean that plaintiffs must file new lawsuits to 
contest whether defendants’ efforts have been successful. To require plaintiffs to 

                                                 
10 Plaintiffs anticipate, at some future date, to ask this Court for an injunction requiring Intervenor-Defendants to 
fully remediate the environmental damage they have caused. That can be deferred until this litigation reaches its 
conclusion, or perhaps avoided if similar relief is ordered by a Wisconsin state court. 
11 Habitat I, 363 F. Supp. 2d 1090; Habitat II, 363 F. Supp. 2d 1070 ; Habitat III, 381 F. Supp. 2d 842. 
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file new suits under these circumstances would engender multiplicitous litigation 
and make little sense. The APA does not require such a result. It authorizes judicial 
review of final agency action, and the [new] RODs constitute such actions.  
Defendants cite no authority, and I have found none, that would require a plaintiff 
to file a fresh lawsuit to challenge a final agency action when the action is no more 
that the latest iteration of an earlier action that is the subject of a pending suit. 

250 F.R.D. at 401. Judge Adelman distinguished Fund for Animals v. Norton, 390 F. Supp. 2d 

12, 14–16 (D.D.C. 2005), a case in which the court vacated the agency action, but had not issued 

an injunction. This is all the more reason why separate injunctive relief is critical in this case. 

250 F.R.D. at 401 n.8. 

CONCLUSION 

For the reasons stated above, and in their previous submissions to this Court, Plaintiffs 

respectfully request that the Court, in addition to the relief granted in this Court’s January 14 

Order, enter an order: 

1. Declaring that the three federal agency Defendants violated the National Environmental 
Policy Act and the Administrative Procedure Act in their approvals of the Environmental 
Impact Statement and Record of Decision for the proposed Cardinal-Hickory Creek 
(CHC) transmission line project. 

2. Vacating and remanding the three federal agency Defendants’ Environmental Impact 
Statement, Record of Decision, and any other orders, permits, or authorizations that allow 
all or part of the CHC transmission line to proceed; 

3. Enjoining Defendant USFWS from any future authorization for the CHC transmission 
line to cross the Upper Mississippi River National Wildlife and Fish Refuge, whether by 
land exchange, special use permit, easement, license or any other mechanism; 

4. Enjoining Defendant RUS from providing any financial assistance to Intervenor-
Defendants Dairyland Power, ATC and ITC Midwest for the CHC transmission line;   

5. Enjoining the Intervenor-Defendants, and their affiliates or agents, from engaging in any 
further construction of any portion of the CHC transmission line described in the 
Defendant federal agencies’ Record of Decision; 

6. Declaring specific minimum requirements for any new environmental impact statement 
that the Defendants might prepare for the CHC transmission line, or any part of it; and 
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7. Retaining jurisdiction to review and to determine whether any new environmental impact 
statement and other environmental reviews comply with the requirements of the National 
Environmental Policy Act and the Administrative Procedure Act. 

 

Respectfully submitted this 31st day of January, 2022. 

 
/s/ Howard A. Learner     
Howard A. Learner 
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Ann Jaworski 
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