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Introduction 

This is a breach of contract case. The University of Wisconsin Oshkosh (“University”), through 

Chancellor Richard Wells and Vice Chancellor Thomas Sonnleitner, entered into a series of binding 

agreements that it now seeks to evade. The University wanted help from the University of 

Wisconsin Oshkosh Foundation, Inc. (“Foundation”) and three banks to pursue innovative projects 

that would benefit the University. The Foundation and others obliged and helped accomplish the 

University’s goals. But, although the University continues to enjoy the benefits of the projects, it 

refuses to uphold its side of the bargain. Chaos has ensued. That chaos has engendered three state 

court cases, a voluntary chapter 11 case, an involuntary chapter 7 case, and three adversary 

proceedings. All because the University will not honor its promises.  

The Court should grant the Foundation an award of $18,493,321.92, in addition to potential 

future amounts. Of this total amount, $18,073,731.55 represents the loans, the Foundation’s out-of-

pocket costs, and other liabilities associated with the projects such as fees charged to the Foundation 

by lenders. Additionally, given the exceptional and egregious nature of University’s actions, the 
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Court should also exercise its equitable powers, deviate from the American Rule, and enter an award 

for attorney’s and professional’s fees, accrued as of the date of this Motion and in the future to the 

extent they are attributable to the University’s breach of contract. This amount totaled $418,745.64 

as of May 31, 2018.  

Background 

Beginning around 2010, the University embarked on a series of projects benefitting itself and the 

City of Oshkosh. Mulloy Aff. ¶ 2. To finance these projects, it enlisted the Foundation’s help. The 

first three projects were relatively small and included renovations for the University’s sports 

complex, an athletic training fund, and an engineering technology campaign fund. Mulloy Aff. ¶ 3. 

Central to this case were the larger projects the University pursued thereafter: (1) the Best Western 

Premier Waterfront Hotel and Convention Center (“Hotel”); (2) the Witzel Biodigester; (3) the 

Rosendale Biodigester; and (4) the University of Wisconsin Alumni Welcome and Conference 

Center (“Welcome Center”). Mulloy Aff. ¶ 2. 

The details of these projects were straight-forward. The University proposed that the 

Foundation would create single-purpose entities to finance and build the projects the University 

wanted to pursue. The single-purpose entities would obtain financing to construct the projects, and 

the Foundation would, in turn, enter into or guarantee the loans, which would in turn be backed by 

the University. Mulloy Aff. ¶ 14; Mulloy Aff. Ex. D.  

A. Hotel and Convention Center 

The Hotel sits on the Fox River in the heart of Oshkosh’s historic downtown. By 2012, it 

needed major renovations. Mulloy Aff. ¶ 4c. The Foundation was willing to help as requested by the 

University.  

Oshkosh had historically hosted many well-attended events attracting large numbers of non-

residents. Mulloy Aff. ¶ 4c. Even today, Oshkosh markets itself as “Wisconsin’s Event City.” Mulloy 
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Aff. ¶ 4c. One of the driving factors behind this project was that the City would benefit from a 

renovated hotel and conference center to attract and host visitors. Besides attracting more visitors, 

the Hotel would help the city revitalize the riverfront, which was (and still is) one of the City’s long-

term goals. Mulloy Aff. ¶ 4c.  

For its part, the University benefitted by having a high-quality hotel and convention center close 

to campus. At the time, all the hotels in Oshkosh were near the I-41 corridor, not within walking 

distance to campus, and inconvenient for visitors. The Hotel, on the other hand, was at an ideal 

location for potential students, families of students, and visiting scholars. Mulloy Aff. ¶ 4c.  

B. Witzel and Rosendale Biodigesters 

Around 2008, Governor Doyle set a policy to make UW campuses more energy independent by 

moving toward green energy. In line with that policy, the University sought to build and operate 

biodigesters.  Mulloy Aff. ¶ 4a.  

The first one was the Witzel Biodigester, located in Oshkosh adjacent to the University. This 

was the first commercial scale dry fermentation anaerobic biogas system in the country. It generated 

“green” energy by using refuse from the University and the City of Oshkosh as an energy substrate. 

With a biodigester close to campus, the University has been able to provide students with hands-on 

coursework and training, thereby enhancing its curriculum. The City, on the other hand, benefitted 

because a portion of residents’ refuse was disposed of at the Witzel biodigester instead of in a 

landfill. Mulloy Aff. ¶ 4a. 

The Rosendale Biodigester followed. It is located adjacent to MilkSource’s Rosendale Dairy, one 

of Wisconsin’s largest dairies. Instead of human refuse, the Rosendale Biodigester used cow manure 

as a substrate. Mulloy Aff. ¶ 4a. Eventually, a German company called Bioferm agreed to manage 

day-to-day operations of the Rosendale Biodigester. Mulloy Aff. ¶ 20.. Having an operational 

biodigester at Rosendale Dairy (a short drive from Oshkosh) allowed University students to work 
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there and receive hands-on training with a different type of biodigester (wet fermentation) from the 

Witzel Biodigester (dry fermentation). 

The Witzel and Rosendale biodigesters were two large steps toward energy independence for the 

University and provided a hands-on laboratory for student coursework. As late as 2015, the 

University boasted that it ranked third in nation on the Sierra Club’s list of greenest colleges and 

universities, and first in Wisconsin. Mandy Potts, “UW Oshkosh ranked near top of America’s 

greenest colleges and universities,” UW Oshkosh Today, August 11, 2015, 

http://www.uwosh.edu/today/40777/uw-oshkosh-ranked-near-top-of-americas-greenest-colleges-

and-universities/.  

C. Welcome Center 

In 2008, the University suffered a flood. The River Center, the University’s former conference 

center, eventually had to be torn down because of water damage. Fortunately, the University 

received an insurance payment for the building. The University wanted to put that money toward a 

new building. Mulloy Aff. ¶ 4b. 

Building a new Welcome and Conference Center would be a win-win for the City and the 

University. Both would benefit from a new facility in place of the unsightly, vacant lot that it would 

replace. For its part, the City had been seeking to revitalize its riverfront and replace former factories 

with modern facilities. And the University needed a conference center to replace the River Center. 

Mulloy Aff. ¶ 4b. 

D. Enlisting the Foundation’s Assistance 

To pursue these ventures, the University asked for the Foundation’s help. At the time, this 

seemed like a great idea. With its proven fund-raising capacity, the Foundation could raise money to 

contribute to various projects. The Foundation’s assistance became especially helpful because while 

these projects were underway, the Walker administration imposed a substantial University of 
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Wisconsin budget reduction in 2012. That reduction comprised a cut of about $66 million for the 

UW System, along with tuition freezes totaling roughly $40 million. Mulloy Aff. ¶ 4d. As a result, the 

UW System’s budget became strained.  

In response to the budget strain, the Board of Regents encouraged universities to become more 

entrepreneurial in financing expansions. In fact, two Regents—S. Mark Tyler and Tim Higgins 

(through his wife’s self-directed IRA)—invested in the Hotel and Conference Center. Investors in 

the Hotel have received distributions of between 6% and 10% per year. Tyler and Higgins only 

divested themselves in 2017 after the Board of Regents began its investigation. Mulloy Aff. ¶ 4d. 

Around 2009, the Foundation began the Witzel Biodigester process. It created the UW-Oshkosh 

Foundation-Witzel, LLC. The City of Oshkosh issued $3.7 million of bonds, which Wells Fargo 

Securities, LLC then purchased. In September 2010, the University sent Wells Fargo a letter 

guaranteeing that it would “support the operations of the [biodigester] and the payment of debt 

service on the Bonds” if the revenues from the biodigesters were insufficient to do so. Relying on 

that guarantee, the Foundation signed a $3.7 million promissory note to Wells Fargo to finance the 

Witzel Biodigester. 

After the Witzel Biodigester, the University sought the Foundation’s backing for the Rosendale 

Biodigester and the Welcome Center. Given the amount of money the Foundation was asked to 

raise and guarantee, the Foundation was concerned that the University was asking it to over-extend 

itself as it did not have sufficient unrestricted assets to cover the debt.  Mulloy Aff. ¶ 6. The 

Foundation had already pledged its support for the sports complex, an athletic training fund, an 

engineering technology campaign fund, the Hotel, and the Witzel Biodigester. Mulloy Aff. ¶ 3. Now, 

the University was asking it to guarantee what would eventually be over $7 million to First Business 

Bank for the Rosendale Biodigester, a $10 million note to Bank First National on the Welcome 

Center, and obligations related to owning two biodigesters. See generally, Cowie Aff. Unsurprisingly, 
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the Foundation was concerned about moving forward. Mulloy Aff. ¶ 6. The Foundation Board 

consists of community volunteers and it has no staff engaged in anything other than managing funds 

in the endowment, distributions therefrom, and the accounting for funds received and disbursed. 

Indeed, all “employees” of the Foundation, including its then president, Art Rathjen, were university 

of Wisconsin employees. 

E. The University’s Promises 

The Foundation’s board of directors addressed their concerns to Chancellor Wells at the 

summer board meeting on June 18, 2012. Mulloy Aff. ¶ 8. At that meeting, the Foundation Board 

asked Chancellor Wells whether he and the University had the authority to guarantee the obligations 

he was asking the Foundation to take on. Mulloy Aff. ¶ 8. The Chancellor stated that there was 

authority to guarantee the debts. Mulloy Aff. ¶ 8b. Moreover, Deborah Durcan, the UW System’s 

vice-president of finance and an ex officio member of the Foundation’s board of directors, was at the 

June 2012 board meeting. She never disputed the Chancellor’s statement, nor did she ever tell the 

board of directors that that statement was incorrect. Mulloy Aff. ¶ 8c. 

Not surprisingly, the Foundation believed that the University would, indeed, stand behind its 

promises. Mulloy Aff. ¶ 8d. The Chancellor said so. And Durcan did nothing to contradict their 

statements. She knew the UW System’s policies; she was a CPA, a certified government financial 

manager, and a long-time UW system employee, having spent most of her career the UW System. 

She began as an accountant in 1975 and moved through the ranks to vice president for finance in 

2000, a position she held in 2012. University of Wisconsin System, “Deborah Durcan named vice 

president for finance with the University of Wisconsin System,” https://www.wisconsin.edu/news/ 

archive/deborah-durcan-named-vice-president-for-finance-with-the-university-of-wisconsin-

system/, dated September 12, 2000. 
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After the June 18, 2012 summer board meeting, the University committed itself in writing to 

guaranteeing the projects. Mulloy Aff. ¶ 9, Ex. A. Three days after that meeting, on June 21, 2012, 

Vice Chancellor Sonnleitner signed a memorandum of understanding with the Foundation 

(“General MOU”) stating that: 

[I]f revenues from projects and initiatives taken on by the Foundation are not sufficient to cover 
project/program expenses, the University will cover any deficit that is incurred by the 
Foundation in support of said projects. Furthermore, the University agrees to compensate and 
make whole, on an annual basis, the Foundation for any cost overruns attendant to the above 
referenced projects and initiatives. 

 
Chancellor Wells signed the General MOU on June 28, 2012. Mulloy Aff., Ex. A. Also on June 21 

and 28, Wells and Sonnleitner signed MOUs guaranteeing the debts and expenses for the Witzel 

Biodigester and the Rosendale Biodigester. Mulloy Aff., Ex. A. Later, they sent letters to First 

Business Bank (the Rosendale Biodigester lender) on November 19, 2015 and Bank First National 

(the Welcome Center lender) on January 18, 2013 guaranteeing the debts incurred on the two 

projects. Mulloy Aff. ¶ 29; Mulloy Aff., Ex. C. The projects moved forward, were completed, and 

put into operation. 

For the Rosendale Biodigester, the University entered into leases called Use Agreements. The 

last one was signed in November 2015. Under the Use Agreement, the UW-Oshkosh Foundation 

Rosendale Biodigester, LLC agreed to allow the University to use the biodigester for $545,000 per 

year for educational purposes. That amount would be adjusted upward based on the amount of 

money necessary to meet the LLC’s financial obligations in connection with the biodigester. Mulloy 

Aff., Ex. B. Despite this beneficial agreement, the University has breached the lease. 

F. The University Breaks its Promises 

At the outset, the University and the Foundation contemplated two revenue streams from the 

biodigesters. The first stream was energy produced through the biodigesters and then sold onto the 

grid. The second stream was from the sale of the solid byproducts as organic fertilizer. The fertilizer 
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was marketed under the brand name Titan Gold, a reference to the University’s athletic program and 

color scheme. Mulloy Aff. ¶ 20. Unfortunately, by 2016, it became apparent that the two revenue 

streams would not be as profitable as everyone hoped. Mulloy Aff. ¶ 20. 

As a result, the Foundation’s income was insufficient to service its debt and expenses. Mulloy 

Aff. ¶ 21. First Business Bank and Bank First National requested that the University and Board of 

Regents honor the guarantees. The Board and the University refused. Instead, the Board of Regents 

hired a former judge, Patrick Fiedler, to investigate the guarantees and MOUs. See Fiedler Report, 

ECF No. 13-1. After Fiedler issued his report, the Board filed a civil action against Wells and 

Sonnleitner; the Foundation became a third-party defendant. Mulloy Aff. ¶ 22. With its loan unpaid 

and the Board of Regents refusing to pay, Bank First National sued the Board of Regents, the 

Foundation, and the LLC that held the Welcome Center. Bank First National v. University of Wisconsin 

Oshkosh Foundation, Inc., et al., Dane County Circuit Court case no. 2017CV001776. To obtain 

adequate representation during the investigation and the two civil cases, the Foundation initially 

hired Michael Best, incurring substantial legal fees. Mulloy Aff. ¶ 22. In addition, the Foundation has 

incurred fees from Steinhilber Swanson, LLP. Steinhilber Swanson negotiated a global, non-

bankruptcy resolution, which failed when the University reneged on its commitment to settle. 

Steinhilber Swanson eventually shepherded the Foundation into bankruptcy and has represented it 

since. Mulloy Aff. ¶ 26. 

Most recently, in April 2018, the State of Wisconsin brought criminal charges against Wells and 

Sonnleitner, alleging that its own agents committed felonies by guaranteeing the projects. Mulloy 

Aff. ¶ 31; Mulloy Aff. Ex. E.  

G. The Foundation’s Damages 

After it filed bankruptcy, the Foundation hired Martin Cowie as its chief financial officer. In the 

course of his employment, Cowie has determined the extent of the Foundation’s damages so far due 
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to the University’s breach of its contracts. The Foundation has incurred at least $18,493,321.92 of 

damages. Cowie Aff. ¶ 8. Of that amount, $9,398,938.35 accounts for debts and expenses incurred 

in relation to the Rosendale Biodigester, as of April 20, 2018. Cowie Aff. ¶ 9. Similarly, 

$5,996,463.24 accounts for the loan to Bank First National for the Welcome Center, as of April 18, 

2018. Cowie Aff. ¶ 10. In the same vein, $2,649,174.69 accounts for the debt and expenses incurred 

for the Witzel Biodigester. Cowie Aff. ¶ 11. In addition, Wells Fargo has asserted a claim for 

$29,155.27 in connection with this bankruptcy case. Cowie Aff. ¶ 12d. Finally, $418,745.64 

represents the amount of attorney’s and professional’s fees incurred as of May 31, 2018, excluding 

those claimed by Wells Fargo. Cowie Aff. ¶ 12. This amount, however, continues to increase 

because the Foundation continues to incur attorney’s and professional’s fees, the loans continue to 

incur interest and fees, and the Rosendale rent continues to accrue. Cowie Aff. ¶ 13.  

Standard 
 

The Court must grant summary judgment if the moving party proves that there is “no 

genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.” 

Fed. R. Civ. P. 56(a); Fed. R. Bankr. P. 7056. Material facts are “those that ‘might affect the outcome 

of the suit.’” Landmark Credit Union v. Reichartz (In re Reichartz), 529 B.R. 696, 699 (Bankr. E.D. Wis. 

2015) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). The Court must draw all 

reasonable inferences in favor of the non-moving party. In re Wagner, 530 B.R. 695, 700 (Bankr. E.D. 

2015). Once the moving party has made a prima facie showing that it is entitled to judgment as a 

matter of law, the non-moving party must “’prove through specific evidence that a triable issue of 

fact remains on issues [on] which the non-movant bears the ultimate burden of proof.’” Pharma Bio, 

Inc. v. TNT Holland Motor Express, Inc., 102 F.3d 914, 916 (7th Cir. 1996) (quoting Walker v. Shansky, 

28 F.3d 666, 670-71 (7th Cir. 1994)). If the non-moving party fails to carry that burden and show 

that a rational factfinder could find for the non-moving party, the Court should grant summary 
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judgment to the moving party. Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 

(1986). 

Argument 

The Foundation is entitled to summary judgment because the University entered into contracts 

for public debt and a lease for the Rosendale Biodigester. It breached those contracts causing the 

Foundation damages. And its behavior has been so egregious, that equity requires deviating from the 

American Rule and granting attorney’s and professional’s fees. 

1. The Foundation is entitled to summary judgment for breach of contract because the 

University breached its obligations under the MOUs, the Guarantees, and the Use 

Agreement. 

 

The University made enforceable contracts for public debt with the Foundation and each of the 

lenders (“Lenders”) who financed the biodigesters and the Welcome Center (“Projects”). In 

addition, the Use Agreement was an enforceable lease. The University breached all these contracts, 

and the Court should hold the Board of Regents liable for the resulting damages.  

1.1. The University’s three MOUs were contracts for public debt. 

The Court has already ruled that the MOUs were contracts for public debt and it is undisputed 

that the University has breached those contracts. Accordingly, the Court should grant the 

Foundation summary judgment on its breach of contract claims.  

1.1.1. The MOUs were contracts. 

A contract exists if there was an offer, acceptance, and consideration. Gustafson v. Physicians Ins. 

Co., 223 Wis. 2d 164, 173 (Wis. Ct. App. 1998). “An offer and acceptance exist when mutual 

expressions of assent are present. Consideration exists if an intent to be bound to the contract is 

evident.” Id. (citations omitted). An offer is a “manifestation of willingness to enter into a bargain, so 

made as to justify another person in understating that his assent to that bargain is invited and will 
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conclude it.” Restatement (Second) of Contracts § 24 (1979); see Wis. J.I.—Civil 3012 (1993). 

Acceptance exists if there is “assent, communicated through words or actions . . ..” Restatement 

(Second) Contracts § 50 (1979). Consideration may consist of a benefit to the promisor or a 

detriment to the promisee. First Wis. Nat’l Bank v. Oby, 52 Wis. 2d 1, 5-6 (1971). 

All the elements for an enforceable contract exist here. The University wanted the Foundation 

to help finance the Projects. The University made a clear offer: if the Foundation took on more debt 

to build the biodigesters, the Welcome Center, and the Hotel, the University would make up the 

shortfall if revenues from those projects were insufficient to pay operating expenses and debt 

service. The Foundation accepted the offer and took on a substantial debt load to finance the 

Projects. While that debt load was a detriment to the Foundation, the Projects were a clear benefit to 

the University. 

1.1.1. The MOUs were public debt. 

Public debt includes “every voluntary, unconditional undertaking by the state, other than an 

operating note, to repay a sum certain . . . [o]ut of the state treasury, except a loan or advance by any 

state agency or fund to any other state agency or fund . . ..” Wis. Stat. § 18.01(4)(a).  

The MOUs were voluntary undertakings by the state. The University promised to “cover any 

deficit that is incurred by the Foundation in support of [the Projects].” Mulloy Aff., Ex. A. The 

Foundation did not force the University to guarantee the debts and operating deficits associated 

with the Projects. On the contrary, the University wanted to pursue these endeavors. The 

Foundation—already in the midst of other projects—agreed to assume more liabilities only after the 

June 2012 board meeting and signed MOUs. The Foundation was hesitant to take on more debt 

unless it was sure the University had the authority to guarantee the debt and pay deficits. In other 

words, the MOUs were voluntary undertakings. 
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In signing the MOUs, the state agreed to repay sums certain. The term “sum certain” refers to a 

readily determinable, fixed amount of money. See Plaintiff’s Sur-reply in Opposition to Motion to 

Dismiss, ECF 13, at 5-6 (discussing definition of “sum certain”). The amounts due on the notes to 

Wells Fargo, First Business Bank, and Bank First National are readily determinable, fixed amounts 

of money. Similarly, the operating deficits are also readily determinable. To arrive at the sums, one 

must merely determine what amount of money the Foundation was forced to contribute to 

subsidize the biodigesters. As the Court stated: 

I will pay the operating deficits on these projects if you can’t. To me that is a sum certain 
because you can just say, what are they? And there they are with certainty. 

Transcript of Hearing on Board of Regents Summary Judgment Motion, at 69:16-19. Mr. Cowie has 

calculated the amounts the Foundation contributed to the projects to support the operating deficits 

and determined the amount owed on the loans that financed the projects.  

Finally, the Court may take judicial notice that the UW System’s budget is funded from the state 

treasury. Moreover, in its own summary judgment motion, the Board did not contest that University 

expenditures were financed from the state treasury.  

1.2. The Guarantees are enforceable contracts for public debt for which the Foundation 

has standing to enforce. 

The University sent letters to Wells Fargo, First Business Bank, and Bank First National 

guaranteeing the loans they made to finance the Projects (“Guarantees”). The Guarantees were 

virtually identical and made the following commitments: 

1. The Foundation provided necessary support to the University as part of the 
Foundation’s mission. 
 

2. The lenders would purchase municipal bonds specifically issued to finance the projects. 
 

3. The University would make the debt service payments, pay other liabilities, and support 
the operations of the projects if the Foundation did not generate enough revenue 
through biodigester operations or donations. 
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See Mulloy Aff., Ex. C. 

The Guarantees created enforceable contracts. The Guarantees were offers because they 

manifested the University’s willingness to enter into agreements with the lenders. See, e.g., Dempsey 

Aff. ¶ 8; Meloy Aff. ¶¶ 6-9. Furthermore, the Guarantees were made in such a way that the lenders 

reasonably believed that they were entering into an agreement if they loaned the money. See, e.g., 

Dempsey Aff. ¶ 10; Meloy Aff. ¶¶ 6-9. There was acceptance because the lenders advanced money 

to finance the projects. And there was consideration. The University benefitted by receiving the use 

of two state-of-the-art biodigesters and a brand-new conference center. And each lender suffered a 

detriment: they advanced millions of dollars to benefit the University in reliance on the guarantees. 

Plainly put, the University promised to pay the loans in the Foundation’s stead, since it was 

benefitting from the transactions. 

The Foundation has standing to enforce the Guarantees as a third-party beneficiary. Wisconsin 

has adopted the intended beneficiary doctrine. State Dep't of Public Welfare v. Schmidt, 255 Wis. 452, 

455 (1949). Under that doctrine, a third-party may enforce a contract to which it is not a party if it is 

a third-party beneficiary. Id.; Goossen v. Estate of Standaert, 189 Wis. 2d 237, 249 (Ct. App. 1994). A 

third-party beneficiary “is one who the contracting parties intended to ‘directly and primarily’ 

benefit.” Becker v. Crispell-Snyder, Inc., 2009 WI App 24, ¶ 11. A party can prove it is a third-party by 

pointing to specific language in the contract establishing intent to directly benefit the party. Id. 

All three Guarantees establish an intent to directly and primarily benefit the Foundation. All the 

parties understood the transactions: the lenders were financing multi-million-dollar projects to 

benefit the University. So the Foundation obtained financing and guaranteed the loans. But the 

lenders also wanted assurance that the University would cover the loans in case the projects were 

not profitable, or the Foundation could not make the debt payments. Dempsey Aff. ¶ 3; Meloy Aff. 
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¶ 9; Claim 3-1, at 5. The Guarantees specifically named the Foundation and stated that if revenues 

were insufficient, the University would support the biodigester operations and the payment of debt 

service on the debts and other liabilities. Mulloy Aff., Ex. C. Similarly, the Guarantees directly 

benefitted the Foundation. Dempsey Aff. ¶ 9; Meloy Aff. ¶ 10; Claim 3-1, at 5. Had the University 

not guaranteed the debts and operations, the Foundation would have been liable to the Lenders with 

no recourse to additional funds. 

1.3. The Rosendale Use Agreement is an enforceable lease which the Foundation has 

standing to enforce. 

The Use Agreement has all the hallmarks of an enforceable contract. The Rosendale Biodigester, 

LLC offered to lease the biodigester to the University for a determinable amount of money and for 

undertaking other duties. The University accepted that offer, as evidenced by its signature and the 

fact that it used the biodigester. By accepting the offer, it promised to, among other things, make the 

lease payments. There was consideration because each party made promises. Eli Envtl. Contrs., Inc. v. 

435 Partners, LLC, 2007 WI App 119, ¶ 14 (“’It is black letter law that a promise for a promise, or 

the exchange of promises, will constitute consideration to support any contract of this bilateral 

nature.’”) (quoting Ferraro v. Koelsch, 124 Wis. 2d 154, 164 (1985). 

In light of the University’s breach, the Foundation has standing to enforce the lease. The 

Rosendale Biodigester, LLC and the University intended to directly and primarily benefit the 

Foundation. The Rosendale Biodigester was a single-purpose entity the Foundation wholly owned 

and controlled. Moreover, the Foundation guaranteed the LLC’s debt to First Business Bank and to 

Bioferm. The University knew that if the biodigester did not produce enough profits, the 

Foundation would incur extra expense. Mulloy Aff. ¶ 17. That was why the University guaranteed 

the First Business Bank loan and signed the Rosendale MOU.  
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The Court should disregard the University’s contention that the Use Agreement was a dummy 

corporation lease. Nothing in the lease suggests that the Foundation intended to transfer the 

biodigester to the University, once First Business Bank’s mortgage was satisfied. Rather, the Use 

Agreement is a lease which the University was authorized to enter and was intended to provide 

educational access to students furthering their coursework at the University. 

1.4. The University breached the contracts. 

There is no dispute that the University breached its contracts. The Board of Regents has refused 

written demands by Bank First National and First Business Bank to make payments on the loans. It 

has also admitted as much in this Court and in litigation against Bank First National and First 

Business Bank.  

2. The Court should grant the Foundation an award of attorney’s and professional’s fees 

under the General MOU and its equitable powers. 

 

The facts in this case, the General MOU, and the Court’s equitable powers under Nationstar 

Mortg. LLC v. Stafsholt, 2018 WI 21 provide a legal basis to grant an award of attorney’s and 

professional’s fees. 

2.1. The General MOU entitles the Foundation to an award of attorney’s and 

professional’s fees. 

Under the terms of the General MOU, the University promised to “cover any deficit that is 

incurred by the Foundation in support of [the] projects” and to “compensate and make whole, on 

an annual basis, the Foundation for any cost overruns attendant to the . . . projects . . ..” Mulloy Aff., 

Ex. A. In addition to the operating deficits the Foundation has covered and the debt payments on 

the projects, the Foundation has incurred over $325,000 in attorney’s and professional’s fees. All the 

attorney’s and professional’s fees are associated with the Projects. But for the Foundation 

undertaking the Projects, the Foundation would not have incurred those fees. Under the plain terms 
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of the agreement, the University should “compensate and make whole” the Foundation for these 

fees. 

2.2. Besides the MOUs, the Court’s equitable powers provide a basis to award attorney’s 

fees.  

Wisconsin courts may deviate from the American Rule and award attorney’s fees as an exercise 

of their equitable powers. Nationstar Mortg. LLC v. Stafsholt, 2018 WI 21, ¶ 31. Courts may make such 

awards “only in exceptional cases and for dominating reasons of justice.” Id. at ¶ 32. In Stafsholt, the 

Wisconsin Supreme Court held that a circuit court properly exercised its discretion when it awarded 

attorney’s fees for a mortgage lender’s egregious conduct. Id. at ¶ 35.  

Stafsholt concerned a mortgage servicer’s misconduct. Mr. Stafsholt’s home mortgage servicer 

sent him a letter requesting proof of homeowner’s insurance after a policy terminated. If he did not 

provide the servicer proof of insurance, the servicer said it would force-place coverage. However, it 

also stated that if Mr. Stafsholt provided proof of replacement insurance with no lapse, it would not 

charge him anything for the force-placed insurance. After the servicer force-placed an insurance 

policy, Mr. Stafsholt contacted the servicer, informed it that he did have a replacement policy, and 

requested that it remove the force-placed insurance. Instead of removing the force-placed insurance, 

an employee told him that the servicer could not remove the policy without speaking with the “next 

elevated level of customer service.” Speaking with the next level was possible only by skipping a 

mortgage payment. Mr. Stafsholt did as the servicer suggested, hoping to resolve the insurance issue. 

Instead of putting him in contact with customer service to resolve the insurance issue, the servicer 

accelerated his loan. After multiple attempts by Stafsholt to reinstate the loan, the servicer filed a 

foreclosure action.  

In the foreclosure action, the circuit court eventually granted Mr. Stafsholt an award of $65,000 

in attorney’s fees, as well as other relief. In concluding that Mr. Stafsholt was entitled to attorney’s 

Case 17-02302-svk    Doc 37-1    Filed 06/28/18      Page 16 of 21



 

17 

 

fees, the circuit court relied on the facts that (1) the entire dispute was caused by the servicer’s bad 

business practices and record keeping; (2) the servicer caused the mortgage default when Mr. 

Stafsholt relied on the servicers statements; (3) the court’s relief should have served to make Mr. 

Stafsholt whole; and (4) the servicer’s conduct was egregious and necessitated an equitable remedy. 

To make Stafsholt whole, the circuit court granted him an award of reasonable attorney’s fees. On 

appeal, the Wisconsin Supreme Court affirmed that decision, holding that “attorney fees may be 

awarded as an equitable remedy ‘in exceptional cases and for dominating reasons of justice.’” 

Stafsholt, 2018 WI, at ¶ 24. 

In this case, the Court should recognize the University’s egregious conduct and make the 

Foundation whole by awarding the Foundation attorney’s and other professional’s fees. But for the 

University’s and the Board of Regents’ refusal to honor the Guarantees and MOUs, the loans that 

financed the projects would not have gone into default, the Foundation would not have been drawn 

into litigation, it would not have been forced to file bankruptcy, and it would not have had to 

expend precious resources that could otherwise benefit the UW-Oshkosh community. Every dollar 

spent on attorney’s fees is a dollar not given as a scholarship or a grant to benefit the students. 

Just like the servicer in Stafsholt, the University and the Board of Regents intentionally caused this 

ongoing, multi-party dispute. The Foundation relied on the University’s promises that it would 

financially support the projects and guarantee the loans. Not only did the Foundation rely on the 

University’s written promises, it relied on the Board of Regents’ actions. Deborah Durcan never 

informed them that these transactions violated UW System policy or were potentially illegal.  

The Board knew about the Guarantees and the MOUs, since an agent’s knowledge is imputed to 

the principal. L.L.N. v. Clauder, 209 Wis.2d. 674, 703 (1997) (citing Restatement (Second) Agency § 

272 (1957)). Richard Wells was appointed by the Board and made these promises. And Durcan—a 
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Board of Regents agent—attended Foundation board meetings and led the Foundation to believe 

that the Guarantees and MOUs were enforceable. Moreover, two of the Regents—Tim Higgins and 

S. Mark Tyler—profitably invested in the Hotel project, one of the Projects the General MOU 

covered. Despite these facts, the Board refuses to honor the University’s pledges to make the 

Foundation whole. 

The Board of Regents cannot argue that the University’s behavior was not egregious. The 

Wisconsin Department of Justice—the same office representing the Board of Regents—has now 

alleged that University officials committed felonies by guaranteeing the loans. Felonies are much 

more egregious than the incompetence and sloppiness in Stafsholt. Similarly, the attorney’s fees and 

litigation the University and Board have caused are several orders of magnitude greater than what 

occurred in Stafsholt. Wells, Sonnleitner, and Durcan were the Board’s agents. As a matter of law, 

then, the Board knew that the University knowingly made these promises yet still refuses to pay its 

debts.  

What is more, some of the Board’s members had no qualms with enjoying the handsome profits 

from the Hotel the Foundation helped finance and the University guaranteed. But as soon as it is 

asked to keep its promise, the Board is singing a different tune. Apparently, the Board believes it is 

fair for it to enjoy the upside of the University’s deals, but not the downside. 

3. The Court should also grant the Foundation a declaratory judgment stating that it is 

entitled to an award of damages in the amount of $18,335,139.91 and for future fees and 

accruing interest and other loan fees. 

 

Under 28 U.S.C. § 2201(a), the Court “may declare the rights and other legal relations of any 

interested party seeking such declaration, whether or not further relief is or could be sought . . ..” 

Additionally, the Court may grant “[f]urther necessary or proper relief based on a declaratory 

judgment . . ., after notice and a hearing, against any adverse party whose rights have been 
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determined by such judgment.” 28 U.S.C. § 2202. The University intentionally breached contracts 

with the Foundation and other parties in interest. Those breaches and the University’s and Board of 

Regents’ behavior has been egregious and cost the Foundation hundreds of thousands of dollars. 

If the Court does not think it prudent to award future attorney’s and professional’s fees that will 

be incurred during this bankruptcy case and inevitable appeals, it should enter an order reserving the 

Foundation’s right to petition the Court at a later date under Fed. R. Civ. P. 54(d) to request 

additional fees. 

Conclusion 

The Court should not hesitate to grant this motion. The law is clear, and there is no dispute of 

material fact. The University made promises to induce the Foundation and others to expend 

resources for the University’s benefit. Because of its promises, the University has obtained a brand-

new conference center next to its campus and two state-of-the-art biodigesters. Basic fairness and 

basic contract law require that the Foundation and the other parties be made whole. Aside from the 

loans, unpaid rent, and operating costs the Foundation has incurred, the Court should also grant an 

award for all the attorney’s and professional’s fees the Foundation has and will continue to incur. 

The University and the Board acted egregiously. They made promises, on which the Foundation 

relied, and then decided to not keep them. The Board’s vice president of finance sat idly by while the 

University made these promises, the Foundation went deeper into debt, and third parties advanced a 

fortune to benefit the University. Yet the University and Board refuse to honor their end of the 

deals. 
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Dated this June 27, 2018. 

      STEINHILBER SWANSON LLP 
 
 
     By:  /s/ Paul G. Swanson   

Paul Swanson 
Nicholas Hahn 
Attorneys for the Plaintiff 
107 Church Avenue, P.O. Box 617 
Oshkosh, WI 54903-0617 
Tel: (920) 426-0456; Fax: (920) 426-5530 
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Dated this June 28, 2018. 

      STEINHILBER SWANSON LLP 
 
 
     By:  /s/ Nicholas Hahn    

Nicholas Hahn 
Attorneys for the Foundation 
107 Church Avenue, P.O. Box 617 
Oshkosh, WI 54903-0617 
Tel: (920) 426-0456; Fax: (920) 426-5530 
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