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STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY 
 
 
COUNTY OF DANE 
210 Martin Luther King, Jr.  
Madison, WI  53703 
 
  Petitioner,     Case Code: 30607 

[Administrative Agency Review] 
 v. 
 
WISCONSIN DEPARTMENT OF 
NATURAL RESOURCES 
101 S. Webster St. 
P.O. Box 7921 
Madison, WI  53707-7921 
 
  Respondent. 
 
 

PETITION FOR JUDICIAL REVIEW 

 
Petitioner, Dane County, by its attorneys, Dane County Corporation Counsel, 

pursuant to Wis. Stat. §§ 227.52 and 227.53, hereby petitions this Court to review a final 

decision of the Department of Natural Resources (“Department” or “DNR”) reissuing a 

Wisconsin Pollution Discharge Elimination System Permit to the Dane County Regional 

Airport for its storm water system (“Permit”). 

 As grounds therefore, Petitioner alleges as follows: 

1. Petitioner seeks judicial review of an administrative law decision dated 

April 29, 2022 setting the terms for the Permit (“Decision” a/k/a the Permit).  A true and 

correct copy of such final Decision is attached and incorporated herein by reference as 

Exhibit A.  
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PARTIES 

2. Petitioner, Dane County is a body corporate of the State of Wisconsin.  

Petitioner’s principal address is located at 210 Martin Luther King, Jr. Boulevard, Madison, 

Wisconsin 53703.  Dane County owns and operates the Dane County Regional Airport 

(“Airport”). 

3. Respondent, the Department of Natural Resources (“Department” or 

“DNR”), is an agency of the State of Wisconsin with its principal office located at 101 

South Webster Street, P.O. Box 7921, Madison, Wisconsin 53707.  The Department is 

charged with administering the Wisconsin Pollution Discharge Elimination System 

(“WPDES”) and issuing permits thereunder. 

 
BACKGROUND 

4. The Permit contains sampling and other standards regulating per- and 

polyfluoroalkyl substances (“PFAS”). 

5. When DNR determines a hazardous substance is present in a storm water 

system that is subject to an industrial storm water discharge permit, its rules require it to 

choose between one of two of its remediation programs.  It can elect to apply its storm 

water discharge permit rules in Chapter NR 216, Subchapter II, Wis. Adm. Code or it can 

apply its Spill Law remediation rules setting forth requirements imposed on responsible 

parties through Chapter NR 706 et seq. Wis. Adm. Code. 

6. DNR elected to apply the Spill Law remediation rules to address PFAS 

detected in the Airport storm water system.  Specifically, in 2019, DNR issued a 
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responsible party letter to Dane County in response to storm water sampling results 

detecting PFAS.  The letter directed the Airport to report the presence of PFAS as a 

hazardous substance pursuant to the requirements of Wis. Stat. Chapter 292 and its 

implementing rules, which include Wis. Adm. Code Chapter NR 706.  A true and correct 

copy of the responsible party letter is attached and incorporated herein by reference as 

Exhibit B (“Responsible Party Letter”).   

7. Since 2019, in accordance with the Responsible Party Letter at Exhibit B, the 

Airport and others have been undertaking an investigation and remediation process 

(“remediation process”) to address the presence of PFAS on Airport property, including in 

the Airport storm water system.  That remediation process includes sampling of the storm 

water system in accordance with Department-approved work plans.  

8. Because DNR elected to apply the Spill Law process to the Airport PFAS 

contamination, an exclusion set forth in § NR 216.21(5)(f) applies and the PFAS response 

process is not subject to separate storm water regulation standards.   

9. The Department erroneously applied the exempted storm water rules through 

inclusion of the Contested Terms in the Permit.  Because those terms conflict with DNR 

rules, they are not lawful.  

 
STANDING OF PETITIONER 

 
10. The Petitioner, as the permittee, is substantially aggrieved and its substantial 

interests are adversely affected by certain terms and conditions of the Decision/Permit. 
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11. As owner of the Airport, Petitioner’s injury is different in kind and degree 

from injury to the general public because Petitioner is the permittee that will be directly 

responsible for incurring the costs and undertaking the activities required by the Permit. 

12. Legislative intent to protect Petitioner’s interests is found in Chapters 227 

and 283, particularly Wis. Stat. §§ 283.63, 227.52 and 227.53.  

13. The specific injuries to the substantial interests of Petitioner that are 

threatened by the Department’s actions include but are not limited to: 

a. substantial increased costs;  
b. substantial administrative burdens, including probable controversy 

arising from unreliable analytical processes; 
c. probable delays associated with sampling and other requirements that 

are redundant to and may conflict with ongoing remediation activities. 
 
 

CLAIMS FOR RELIEF 

14. The following Permit terms are based on an erroneous interpretation of law 

and are not authorized (hereafter “Contested Terms”): 

a. PFAS sampling requirements, including those set forth in §§ 5.2.1, 
5.2.7, and 5.2.11 

b. PFAS monitoring and other terms encompassed in § 5.2.12, including 
§§ 5.2.12.1, and 5.2.12.2. 

c. PFAS-related terms and requirements in §§ 6.1, 6.3, and 8 
 

15. The statute governing monitoring in WPDES permits is Wis. Stat. § 283.55.  

That statute requires a WPDES permittee to “[s]ample the effluents discharged from each 

point source under the owner's or operator's ownership or control in accordance with such 

methods, at such locations and in such manner as the department shall by rule prescribe.” 

Wis. Stat. § 283.55(1)(d). 
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16. DNR rules governing WPDES storm water permits are set forth in Wis. Adm. 

Code Ch. NR 216.   

17. The monitoring provisions setting forth the methods and manner of sampling, 

as required by Wis. Stat. § 283.55(1)(d), are limited to industrial storm water discharge 

permits. Wis. Adm. Ch. NR 216, Subchapter II.  See § NR 216.28 Wis. Adm. Code. 

18. Further, the requirements in Permit § 5.2.12.2, 6.1, 6.3, and 8 are premised 

on the requirement for development and maintenance of a Storm Water Pollution 

Prevention Plan (“SWPPP”).  The SWPPP requirements are also contained in Subchapter 

II, specifically § NR 216.27, Wis. Adm. Code. 

19. Subchapter II of Ch. NR 216 excludes from coverage discharges that are 

being addressed as a hazardous substance discharge.  The exclusions are set forth in § NR 

216.21 and specify that “[t]his subchapter does not apply to. . . (f) [d]ischarges of hazardous 

substances that are required to be reported under ch. NR 706.” Wis. Adm. Code § NR 

216.21(5)(f). 

20. The Responsible Party Letter establishes that the presence of PFAS in the 

Airport storm water system is covered by the exclusion in Wis. Adm. Code § NR 

216.21(5)(f). 

21. Chapter NR 706 are the rules governing “Hazardous Substance Discharge 

Notification and Source Confirmation Requirements.” Wis. Adm. Code Ch. NR 706 Title. 

22. Chapter NR 706 “applies to hazardous substance discharges that are subject 

to the requirements of s. 292.11, Stats.” Wis. Adm. Code § NR 706.02(1). 
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23. Further, § NR 706.05 which sets out the general requirements for responsible 

parties, including a discharge notification requirement, applies “to all persons who have 

responsibility under s. 292.11, Stats., for any hazardous substance discharge that may 

occur. . .”  Wis. Adm. Code NR §§ 706.02(2) and 706.05. 

24. The Responsible Party Letter (Exhibit B) identifies the County, through its 

Airport, as a responsible party under Wis. Chapter 292, Wisconsin’s Spill Law, for the 

presence PFAS at the Airport.  As a result, DNR has elected to regulate the presence of 

PFAS on Airport property as a hazardous substance discharge subject to the reporting and 

other requirements in Ch. NR 706. 

25. The exclusion of “[d]ischarges of hazardous substances that are required to 

be reported under ch. NR 706” from the storm water monitoring and other industrial 

discharge requirements in Subchapter II of the NR 216 rules thus applies to the PFAS 

contamination at the Airport.  See Exhibit B and Wis. Adm. Code § NR 216.21(5)(f).  

26. Even were the Contested Terms authorized, there are not yet approved 

analytical methods for sampling of PFAS substances.   

27. Chapter NR 219 prescribes the analytical test methods and other procedures 

that “shall. . .be used in the determination of concentrations and quantities of pollutant 

parameters as required for. . .reports required to be submitted by dischargers in accordance 

with the conditions of issued permits.” Wis. Adm. Code NR § 219.02(1)(b).  This 

requirement is set forth in Permit § 7.1.2. 

28. Permit §§ 5.2.12.1 and 7.1.1 require reporting of PFAS sampling results. 
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29. Permit § 5.2.12.1 requires sampling of PFAS substances listed in DNR 

guidance it describes in that section as “PFAS Update-Default Reporting List for Sampling 

and Analysis Requirements and Expectations.”  See Exhibit A.  DNR did not include a 

copy of the referenced guidance document in the Permit.  Attached and incorporated herein 

by reference as Exhibit C is a true and correct copy of a document fitting the general 

description of the referenced document that was found in a search of the DNR website 

(“Reporting List”). 

30. Chapter NR 219 does not contain analytical methods for any of the 

substances listed in the Reporting List attached as Exhibit C. 

 
REQUEST FOR RELIEF 

WHEREFORE, Petitioner demands that judgment be entered against the Wisconsin 

Department of Natural Resources pursuant to Wis. Stat. § 227.57 as follows: 

1. Reversing the Department’s final decision; 
2. Ordering the Department to remove the Contested Terms from the Permit; 
3. Remanding this matter to the Department to take actions consistent with the 

Court’s ordered judgment. 
 

Dated this 31st day of May, 2022. 

DANE COUNTY CORPORATION COUNSEL 

ELECTRONICALLY FILED BY: 

/s/Amy B. F. Tutwiler 
Amy B. F. Tutwiler 
Assistant Corporation Counsel 
State Bar No.:  1046945 
City-County Building 
210 Martin Luther King, Jr. Blvd., Rm. 419 
Madison, WI  53703 
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