
 
 

STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY 
 
 
WISCONSIN DEPARTMENT 
OF EMPLOYEE TRUST 
FUNDS, 
4822 Madison Yards Way,  
Madison, WI  53705 
 
  Plaintiff, 
 
 v. Case No.  
  Other Contracts:  30303 
VITECH SYSTEMS GROUPS, 
INC, 
401 Park Avenue South, 
New York, NY  10016 
 

  Defendant. THE AMOUNT CLAIMED IS 
GREATER THAN THE AMOUNT 
CLAIMED UNDER WIS. STAT. § 
799.01(1)(d). 

 
   JURY TRIAL DEMANDED 

 
 

SUMMONS 
 
 
 THE STATE OF WISCONSIN, to those named above as a defendant: 

 You are hereby notified that the plaintiff named above has filed a lawsuit or 

other legal action against you. The complaint, which is attached, states the nature 

and basis of the legal action. 

 Within forty-five (45) days of receiving this summons, you must respond with 

a written answer, as that term is used in Chapter 802 of the Wisconsin Statutes, to 

the complaint. The Court may reject or disregard an answer that does not follow the 
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requirements of the statutes. The answer must be sent or delivered to the Court, 

whose address is Clerk of Circuit Court, Dane County Courthouse, 215 South 

Hamilton Street, Wisconsin 53703, and to plaintiff’s attorney, Assistant Attorney 

General Katherine D. Spitz, whose address is Wisconsin Department of Justice, 17 

West Main Street, Madison, Wisconsin 53703. You may have an attorney help or 

represent you. 

 If you do not provide a proper answer within forty-five (45) days, the Court 

may grant judgment against you for the award of money or other legal action 

requested in the complaint, and you may lose your right to object to anything that is 

or may be incorrect in the complaint. A judgment may be enforced as provided by law. 

A judgment awarding money may become a lien against any real estate you own now 

or in the future, and may also be enforced by garnishment or seizure of property. 

 Dated this 8th day of March, 2019. 

 Respectfully submitted, 
 
 JOSHUA L. KAUL 
 Attorney General of Wisconsin 
 
 Electronically signed by: 
 s/ Katherine D. Spitz 
 KATHERINE D. SPITZ 
 Assistant Attorney General 
 State Bar #1066375 
  
 MICHAEL D. MORRIS 
 Assistant Attorney General 
 State Bar #1112934 
 
 BRIAN P. KEENAN 
 Assistant Attorney General 
 State Bar #1056525 
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 Attorneys for Plaintiff 
 
Wisconsin Department of Justice 
Post Office Box 7857 
Madison, Wisconsin 53707-7857 
(608) 266-1001 (Spitz) 
(608) 266-3936 (Morris) 
(608) 266-0020 (Keenan) 
(608) 267-2223 (Fax) 
spitzkd@doj.state.wi.us 
morrismd@doj.state.wi.us 
keenanbp@doj.state.wi.us 
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IF YOU REQUIRE THE ASSISTANCE OF AUXILIARY AIDS OR SERVICES BECAUSE OF A DISABILITY, CALL (608) 266-4678 
(TTY -- (608) 266-4625) AND ASK FOR THE DANE COUNTY CIRCUIT COURT ADA COORDINATOR. 
 

 

STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY 
 
 
WISCONSIN DEPARTMENT 
OF EMPLOYEE TRUST 
FUNDS, 
4822 Madison Yards Way,  
Madison, WI  53705 
 
  Plaintiff, 
 
 v. Case No.  
  Other Contracts:  30303 
VITECH SYSTEMS GROUP, 
INC, 
401 Park Avenue South, 
New York, NY  10016 
 

  Defendant. THE AMOUNT CLAIMED IS 
GREATER THAN THE AMOUNT 
CLAIMED UNDER WIS. STAT. § 
799.01(1)(d). 

 
   JURY TRIAL DEMANDED 

 
 

COMPLAINT 
 
 
 The Wisconsin Department of Employee Trust Funds (“ETF”) states the 

following for its complaint: 

1. ETF brings this complaint to remedy the harm it suffered when Vitech 

Systems Group, Inc. (“Vitech”) breached its contract with ETF. Under that contract, 

Vitech was to provide a comprehensive insurance and retirement benefits system to 

ETF. Under the contract, ETF would pay Vitech both a monthly administrative fee, 
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for a set period of time, and milestone payments for parts of the product as they were 

completed. Between February of 2014 and March of 2018, ETF paid Vitech 

approximately $14.3 million. Instead of living up to its contractual commitments, 

Vitech’s solution provided only approximately 7% of the promised functionality, and 

only after lengthy delays. Just after the monthly administrative fee payments 

stopped, Vitech walked off the job on March 27, 2018. Vitech said it would only 

continue work if ETF paid additional money for past work—payments not owed under 

the contract—and change the contract going forward so that Vitech would be paid on 

a time and materials basis without actually having to provide a completed product. 

ETF could not agree to Vitech’s attempt to use its own failures to extract even more 

money from Wisconsin taxpayers for a product that was likely never to be delivered. 

As a result of Vitech’s breach of contract, ETF is still without a comprehensive 

benefits system and is out the millions of dollars it paid to Vitech for the product it 

never delivered. 

Parties, Jurisdiction, and Venue 

2. The Wisconsin Department of Employee Trust Funds (ETF) is an agency 

of the sovereign state of Wisconsin created by Wis. Stat. § 15.16. Its powers and duties 

are specified in Wis. Stat. § 40.03.  

3. Vitech Systems Group, Inc. (Vitech), is a New York corporation with its 

principal office located at 401 Park Avenue South, 12th Floor, New York, New York 

10016.   
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4. Venue is proper in Dane County pursuant to a venue selection clause 

contained in the contract central to this dispute. Venue is also appropriate in Dane 

County pursuant to Wis. Stat. § 801.50(2)(a) because the claim arose in Dane County.  

5. This Court has jurisdiction pursuant to Article 7, Section 8 of the 

Wisconsin Constitution.  

Facts Common to All Counts 

6. The ETF administers multiple benefit programs for Wisconsin state and 

participating local government employees, including a pension system, group health 

insurance, and other disability and life insurance programs.  

7. ETF’s pension system, the Wisconsin Retirement System, is the ninth 

largest public retirement and benefits system in the United States. It administers 

benefit programs on behalf of about 267,000 active members, 144,200 inactive 

members, and 162,000 monthly benefit recipients, primarily annuitants. It works 

with about 1,500 different state and local government employers.  

8. ETF is unique not only from the perspective of the very large number of 

members and employers and total assets, but also in the many benefit programs it 

administers. Unlike most state pension agencies, which administer only pension 

benefits, ETF also manages health insurance, life insurance, deferred compensation, 

disability programs, employee reimbursement accounts, supplemental insurance 

programs, and commuter benefits. 

ETF seeks a vendor to build a comprehensive benefits administration system 
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9. In 2012, ETF decided to contract for the creation of a single, integrated 

software product to administer the many benefit programs for which it is responsible. 

At the time it launched the bid process, ETF was using 17 legacy systems with over 

200 separate, largely stand-alone computer applications applying a multitude of 

technologies.  

10. Several factors made the change more urgent. ETF faced a tremendous 

uptick in demand due to the impending retirements of “baby boomer” public 

employees. It did not believe that it could timely process retirement applications 

without developing an integrated system or increasing staff, which it lacked the funds 

or authority to do. It also sought to enhance members’ ability to obtain more 

information about health care benefit cost and quality. 

Request For Proposals (RFP) and Vitech’s bid 

11. As a public agency, ETF was required to bid out this contract in 

accordance with state bidding procedures.  

12. On June 13, 2013, ETF sent out a Request for Proposals (RFP) for public 

retirement system software and implementation to create an integrated benefits 

administration system (BAS) solution. The scope of the RFP made it clear to all 

potential bidders that the successful vendor would need to construct a complex 

solution to address ETF’s various needs.   

13. The RFP stated that the awarded contract must, at minimum, provide 

“specification of hardware and commodity software, provision of commodity software, 
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benefits administration application software, process reengineering, document, 

testing, implementation, integration, training, warranty, and support.”  

14. To satisfy the RFP, the BAS solution would be required to perform a 

number of tasks. For example, the system must enable ETF to perform all financial 

accounting; calculate all benefit estimates, including retirement and disability; 

process employee contribution and benefits; maintain wage and contribution 

information; maintain information about employees’ years of service in the Wisconsin 

Retirement System; process requests for information, separation benefits for 

departing employees, and withholding of various kinds of insurance premiums; make 

deductions for health care spending; and process retirements, including reviewing a 

member’s credits and earnings, providing retirement options, and transitioning the 

member to annuitant status. In short, the successful bidder committed to provide 

ETF with an all-purpose solution for the many programs ETF administers. 

15. The RFP required the vendor to clearly disclose any requirement or 

functionality described in the RFP that its proposed solution would not provide. It 

stated that if the proposer did not specify such exceptions, ETF expected the proposer 

to deliver every item in the RFP.  

16. Vitech’s proposal did not contain any exceptions limiting the RFP or the 

BAS functionality, indicating it would provide all requested functionality.  

17. The RFP required the vendor to serve as project manager for the project. 

That position required being on site at ETF at least 80% of the time. The project 

manager would be responsible for the timely completion of all phases of the project; 
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meeting all contractual requirements for the duration of the project; and attending 

status, quality review and acceptance meetings, among other duties.  

18. In its proposal, Vitech bid the contract for a fixed fee of $27,120,490.   

19. Vitech’s bid was approximately $8.5 million less than the next lowest 

qualified bidder.   

20. Vitech was awarded the contract based on the State’s competitive 

bidding process. 

21. The agreement was to be structured so that ETF would pay Vitech a 

fixed fee consisting of two components: a) a monthly administrative fee payment in 

the amount of $100,000 per month, to run through February 2018; and b) milestone 

payments made upon the receipt of acceptable deliverables, rather than on a time-

and-materials basis.  

22. On February 28, 2014, ETF signed an agreement with Vitech. The 

parties entered into a written agreement entitled System License, Implementation 

and Agreement. The Contract consisted of the RFP, with its attendant functional 

requirements, Vitech’s own proposal, the Systems License Implementation and 

Agreement, and any additional amendments agreed to by the parties.  

Design expectations and rollouts 

23. Pursuant to the Contract, Vitech promised to perform the project in 

phases, with certain of these phases culminating in the delivery of “rollouts” of certain 

functions to ETF. Only after appropriate testing had been successfully completed and 

Case 2019CV000644 Document 1 Filed 03-08-2019 Page 9 of 26



7 

the functionality verified by both Vitech and ETF could any rollout “go live” and be 

used by ETF’s intended users. 

24. Rollout 1 was intended to provide approximately 10 percent of the total 

functionality of the comprehensive solution. Rollout 1 would consist of transferring 

data from existing systems, indexing and imaging documents, and bridging and 

interfaces between legacy system. 

25. Rollout 1 was expected to be completed by May 7, 2015. 

26. The vast majority of the system’s functionality was to be completed in 

Rollout 2 and Rollout 3. 

27. Rollout 2 would comprise approximately 50 percent of the total 

functionality and would include contributions, employer self-service functions, 

participant accounts, and group insurance. 

28. Rollout 2 was to be completed by August 29, 2016. 

29. Rollout 3 would comprise the remaining total functionality 

(approximately 40%) and would include pension, service credit purchase, payroll, 

disability, and member self-service functions. 

30. Rollout 3 was to be completed by May 21, 2018. 

Contractual project management requirements 

31. In addition to designing and implementing a comprehensive solution 

that would address the needs of ETF’s members, Vitech contracted to serve as the 

project manager for the project.  
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32. As part of its project management responsibilities, Vitech contracted to 

be responsible for project planning, including the employment of a project manager 

and certain other key personnel for the project. 

33. Under the terms of the Contract, Vitech was forbidden from reassigning 

or terminating any key personnel without first informing and receiving permission to 

do so from ETF. 

34. Vitech was responsible for providing ETF with an acceptable schedule 

and a plan for accomplishing each of the objectives in the Contract. 

35. The Contract required Vitech to provide periodic updates to ETF 

regarding progress toward the various deliverables, and to inform ETF of any risks 

to completing these milestones in a timely manner. 

36. To ensure that the project remained on schedule and met the 

requirements of the RFP, Vitech was required to conduct risk assessments and 

provide updates to ETF of any risks to the project’s timeline, along with 

recommending appropriate mitigation strategies. 

37. For example, Vitech was required to provide a “gap analysis,” designed 

to identify differences between what ETF had designated as a requirement within 

the RFP and the solution that Vitech was providing. 

38. As part of its project management responsibilities, Vitech was also 

expected to maintain the Requirements Traceability Matrix. This document detailed 

the specific requirements of the RFP and was intended to ensure that the 

requirements made it into the final product. Vitech and ETF had gone over this 
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document at the outset of the project to ensure that Vitech understood the 

requirements of the RFP. 

39. Any failure to maintain this matrix during design and implementation 

could lead to Vitech missing requirements, thus leaving ETF without the solution for 

which it had contracted. 

40. Vitech was also required to perform vendor acceptance testing of the 

functionality in the various rollouts, and to correct any deficiencies that these tests 

revealed, before sending the software along to ETF to perform its own user acceptance 

testing. Only after both sets of tests were completed successfully could any portion of 

the solution go live to ETF’s intended users. 

Process for changes 

41. The Contract also contemplated a process for any changes that might be 

required and that would require additional compensation in the event that ETF 

requested additional functionality not required by the parties’ Contract. 

42. The process for seeking any changes in the Contract is governed by a 

formal written agreement known as the Written Change Control Methodology 

Agreement (Change Control Agreement), drafted by Vitech and signed by the parties 

in September 2014.  

43.  The Change Control Agreement required Vitech to submit a written 

change order for any work for which it sought additional compensation, prior to 

engaging in any of that work.  
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44. Under the Change Control Agreement, Vitech would submit a written 

proposal setting forth the proposed changes and the cost therefor. ETF would then 

review and respond to the written proposal. 

45. The change control process was not a unilateral arrangement by which 

Vitech could demand additional compensation or alter the structure of the Contract. 

46. Separate from the formal Change Control Agreement, the RFP also 

contemplated a more informal process for limited changes governed by the need for 

additional, small-scale work, requiring less than 40 hours, which could be offset by 

savings from work Vitech would not have to perform. This process was known as a 

“no cost change order,” sometimes informally referred to by the parties as “horse 

trading.”  

47.  The “horse-trading” concept was integrated in the Change Control 

Agreement as “no-cost” change orders for work requiring less than 40 hours. Thus, 

the “horse trading” concept was only appropriate for items that would have no 

significant net cost for either party.  

48. ETF and Vitech last updated the list in the fall of 2017. 

Vitech’s failure to manage the project causes delays 

49. At various points during the project, Vitech failed to fulfill its 

requirements to manage the project, advise ETF of the risks of delay, provide timely 

and functioning deliverables, and test the functionality to ensure that it met the 

requirements of the Contract. 
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50. Almost immediately, the project began experiencing serious delays. 

Vitech achieved the “go live” date for Rollout 1 only on November 15, 2015, over six 

months after the May 7, 2015, contractual due date.  

51. The parties ultimately agreed to split Rollout 1 into two phases, 1 and 

1.5, because Rollout 1 initially had approximately 200 pieces of missing functionality. 

Rollout 1.5 also incorporated an unplanned framework upgrade from Vitech. 

52. These pieces of missing functionality were functions that Vitech had 

agreed to provide in response to the RFP.  

53. Not all of Rollout 1’s functionality was achieved even by October 10, 

2016, when Rollout 1.5 went live, and some functionality was pushed off to the Rollout 

2 phase. A number of these pieces of missing functionality, including warranty items, 

are still outstanding today. 

54. As a result of Vitech’s failure to properly deliver Rollout 1, and in an 

effort to work cooperatively with Vitech and to keep the project on track, ETF hired 

six additional staff at its expense to aid in the testing process. 

55. Rollout 2’s delays were even more serious. As the original August 29, 

2016 go-live deadline for that phase approached, it was evident that Vitech would not 

meet its obligations to provide Rollout 2’s deliverables under the Contract. In another 

effort to keep the project on track and to work cooperatively with Vitech, the parties 

agreed to implement Change Order 1. Pursuant to Change Order 1, the go live date 

for Rollout 2 was pushed back and ETF agreed to pay Vitech an additional $4.95 

million over and above the fixed fee agreed upon in the Contract. 
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56. As part of Change Order 1, and having made a huge investment of 

money and its own personnel, ETF offered flexibility on timing, making Rollout 2 

scheduled for release into production on December 31, 2017, and Rollout 3 on June 

30, 2019.  

57. As early as the summer of 2017, it became apparent to ETF that Vitech 

likely would not meet the new December 31 deadline, either. Hundreds of tickets, (or 

notifications documenting functional failures with the system during testing) 

remained unresolved. 

58. The outstanding tickets and the attendant failures signaled that the risk 

of going live to ETF and its users was too great and that Vitech would miss even the 

extended deadline.  

59. In another effort to work with Vitech and keep the project on track, ETF 

engaged in new planning with Vitech to set deadlines for the testing of partial 

iterations of Rollout 2.  

60. This new planning and the schedule adjustments were necessary 

because Vitech failed to fulfill its obligations under the Contract, not because ETF 

desired to further put off its much-needed system.  

61. After multiple discussions, the parties split the scope of work for Rollout 

2, with three iterations of end-to-end testing of the processes that Vitech believed it 

could finalize by December 31, 2017. The remaining processes were pushed out to yet 

another rollout.  
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62. For what remained of the original Rollout 2, Vitech was scheduled to 

provide iteration 1 on March 2, 2018; iteration 2 on April 6, 2018; and iteration 3 on 

May 18, 2018.  

63. Vitech never provided a plan for the processes that would finalize the 

remainder of Rollout 2. 

64. These delays and additional investments of ETF resources were 

necessary for several reasons. 

65. For example, even though Vitech was either missing or about to miss 

crucial deadlines, even though Vitech appeared to have no ability to regain control of 

the project, and even though it was contractually required to do so, Vitech did not 

conduct a formal risk assessment or provide updates identifying risks and 

appropriate mitigation strategies to ETF. It responded only reactively to ETF about 

impending deadline failures rather than proactively assessing whether it could meet 

the timelines it had agreed to.  

66. Vitech also failed to consistently conduct testing early in development. 

As a result, ETF conducted tests, using ETF resources, that Vitech was contractually 

obligated to perform. 

67. Additionally, those tests that Vitech did perform lacked the rigor 

necessary to actually test the system. Vitech often tested only basic functions that 

allowed it to “pass” programming that was actually too buggy to work in real life. 

Vitech also graded on too easy a basis, “passing” programming if it could achieve even 
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partial functionality, rather than the full functionality required by the parties’ 

agreement.  

68. Vitech’s flaws became evident later in the process, when ETF conducted 

user acceptance testing and discovered the product did not satisfy contractual 

requirements. Because Vitech delayed that testing, it caused even further delays.  

69. Vitech also failed to maintain the Requirements Traceability Matrix.  

Vitech’s failure to maintain it caused it to miss requirements. These gaps would have 

been identified had Vitech completed its contractually-obligated gap analysis, which 

it failed to do.  

70. This failure also forced ETF to conduct its own gap analysis, at its own 

expense, even though the Contract required Vitech to conduct this analysis and to do 

so at its own expense. 

71. The gap analysis determined that Vitech’s solution design 

documentation, which identified how Vitech would meet ETF’s requirements, did not 

capture many essential requirements for which ETF had bargained.  

72. The analysis concluded, as of early 2017, that 301 requirements Vitech 

had identified for Rollout 2 had no defined traceability to a completed sprint or 

solution design document. In other words, Vitech’s system had failed to meet 

hundreds of requirements it had agreed to provide—and this analysis did not even 

account for the many, delayed portions of the system that Vitech had yet to design. 

Even though the project was well behind schedule by this point, further delays ensued 

while Vitech reworked its design to capture these missing requirements. 
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Vitech demands additional compensation not contemplated by the Contract 

73. Rollout 2 did not go into production by January 1, 2018. As of that date, 

Vitech had defaulted on its obligations under the Contract. 

74. In February 2018, ETF’s monthly payments to Vitech were scheduled to 

terminate per the Contract, with any remaining payment tied solely to Vitech 

successfully delivering on its commitment to provide functioning programs to meet 

ETF’s needs as set forth in the Contract. 

75. With the monthly payments set to come to an end, Vitech began to 

demand additional monies. Vitech couched its requests for additional compensation 

in two forms.  

76. First, Vitech asserted that ETF was requesting changes beyond the 

scope of the RFP. Previously, when Vitech identified a specific requirement it believed 

was out of scope, ETF staff went through the RFP, located the specific provision that 

required Vitech to provide the functionality in question, and showed the requirement 

to Vitech.  

77. Until January 2018, other than Change Order 1, Vitech had never 

provided an itemized list of the work items it believed were out of scope. 

78. Vitech wrote a letter to ETF on January 12, 2018 in which it said it 

believed it would need an additional $10 million to deliver the product it had promised 

to deliver for its bid price.  
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79. In that letter, Vitech discussed additional compensation that it asserted 

it was owed for work already performed that was allegedly outside the scope of the 

Contract and thus required a change order. For example, Vitech pointed to changes 

in scope related to a gap analysis project ETF had undertaken 12–18 months before. 

ETF’s analysis had cross-checked the solution design documents for missing elements 

required by the Contract.  

80. The Contract required Vitech to undertake such cross-checking itself, 

but Vitech had failed to do it. The January 2018 letter asserted that Vitech was 

entitled to additional compensation for missing functionality uncovered by the gap 

analysis—despite the fact that the gaps were gaps between what Vitech had 

originally committed to provide under the Contract and what it had actually 

provided. 

81. Vitech’s demand did not identify any changes to the scope of the RFP to 

which Vitech had agreed when signing the Contract. 

82. ETF neither accepted nor rejected the demand upon its receipt. Instead, 

ETF attempted once again to work with Vitech to address both Vitech’s financial 

concerns and ETF’s concern that Vitech still had not delivered on the promises it had 

made in the Contract. 

83. ETF notified Vitech that it did not excuse this default of the agreement 

via a letter dated February 6, 2018. In this letter, ETF also asserted that it would 

begin assessing liquidated damages for Vitech’s failure to meet the production 

deadline.  
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84. Vitech responded on February 15, 2018, asserting that the delays were 

ETF’s fault and thus that Vitech was not responsible for liquidated damages. Vitech 

also asked ETF Secretary Robert Conlin for an advance of $3 million that was to be 

paid for final, accepted deliverables as the three iterations of Rollout 2 were delivered. 

85. Vitech’s demand would require ETF to pay these advanced funds upon 

delivery, even if the programming did not function or was not acceptable to ETF.  

86. Such payments were not contractually required, and ETF was unwilling 

to make them until Vitech actually provided the product it had agreed to under the 

Contract. 

Vitech walks off the job 

87. Unsatisfied with its efforts to obtain additional compensation, Vitech 

began to threaten that it would cease work on the project.  

88. On March 7, 2018, Vitech sent ETF a written letter demanding a new 

change order, which included what Vitech called a “true up” payment of $4 million 

plus a fundamental change to the compensation structure by changing from an “as 

bid” structure to a “time and materials based structure.”  

89. Vitech also indicated in this letter that if ETF did not respond by March 

23, Vitech would cease services. Vitech requested a first level negotiation session 

within ten days of receiving the letter. ETF offered to host Vitech for a face-to-face 

meeting in Madison on March 15 but did not consider this to be a first level 

negotiation session. 
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90. On March 15, Vitech’s Executive Vice President, Jamie Vitiello, told 

ETF in an in-person meeting that it might be better off walking off the job and that 

Vitech would be able to weather the political fallout that came with it. 

91. In a letter dated March 23, 2018, Vitech told ETF that on March 27, 

2018, it would cease services that it considered affected by the parties’ scope dispute. 

It told ETF that it would continue to “support” Rollouts 1 and 1.5, but it did not 

explain, and ETF still does not know, what work that might include.  

92.  ETF responded on March 26, telling Vitech that it expected Vitech to 

continue working on the development of Rollout 2.  

93. Vitech wrote again on March 27, stating “we are asserting our right to 

cease services that are affected by the conflict . . . as of the end of business today, 

March 27.” Vitech then made good on its threat, walked off the job, and stopped 

working on the project. 

94. In its March 27 letter, Vitech did not assert what it considered to be 

“affected by the conflict.” 

95. Vitech cancelled meetings, stopped showing up to the office, and had 

minimal interactions within ETF’s supported system.  

96. Vitech began shedding staff assigned to the project, including key 

personnel, thereby demonstrating that it had no intent of continuing to fulfill its 

obligations under the Contract.  

97. ETF tried to find out what work Vitech believed was included in services 

under the Rollouts 1 and 1.5, without success.  
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98. ETF received automated return emails from Vitech indicating, “I want 

to acknowledge receipt of your email, unfortunately I am unable to respond or act on 

your email at this time. Please contact Bob Martin [at ETF] with any questions you 

may have.”  

99. Vitech even cancelled a scheduled production patch for Rollout 1.5; when 

asked why this was happening, Vitech never responded. 

100. On March 30, ETF provided Vitech with a notice of default. In this letter, 

ETF notified Vitech “of the [c]ontractual obligations . . . to continue working . . . and 

provide ETF a functional product on January 1, 2019.”  

101. From March 27 to April 23, 2018, ETF monitored Vitech’s access of 

ETF’s system to see whether Vitech continued to do any work on the project.  

102. During that time, ETF observed that Vitech was doing no software 

development. Instead, ETF learned that Vitech was going into the system and 

changing the results of vendor acceptance testing and tickets documenting failures 

or issues, logging the test results as achieving 97 percent “success.” Vitech also 

recharacterized “bugs” in the existing software as “enhancements” in the bug tracking 

system.  

103. Faced with serious concerns about the integrity of its system and the 

fact that Vitech was not working on the project, ETF disabled Vitech’s access to ETF’s 

system and data on April 26, 2018.  
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104. ETF notified Vitech that it had committed several material breaches of 

the Contract, that conflict resolution procedures had failed, and that ETF intended 

to unilaterally terminate the Contract in part.  

105. Up to and including April 26, 2018, ETF paid approximately $14.3 

million of public money to Vitech, or roughly half of the total contemplated by the 

complete agreement. In exchange, Vitech has provided approximately a mere 7% of 

what the solution for which ETF had contracted.  

106. Although Vitech promised to provide ETF with “specification of 

hardware and commodity software, provision of commodity software, benefits 

administration application software, process reengineering, document, testing, 

implementation, integration, training, warranty, and support,” as of today, ETF has 

only the functionality of data transferred under Rollouts 1 and 1.5, and even these 

phases lack key functionality. All it can do with that product is imaging, basic work 

flow, and document management. 

107. In an effort to work toward a functioning solution for its benefits 

recipients, ETF has engaged in preliminary discussions with other potential vendors 

to craft an integrated software solution like that sought in ETF’s original RFP back 

in 2012. 

108. Upon information and belief, the limited functionality Vitech provided 

to ETF will not be compatible with their solutions, and any new vendor would have 

to start the project from scratch. 

COUNT I: BREACH OF CONTRACT 
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109. ETF incorporates paragraphs 1 – 108 into its Count I.  

110. ETF and Vitech entered into a valid and binding contract. 

111. ETF has performed all obligations required of it under the contract. 

112. Vitech has materially breached the Contract in at least the  

following ways:  

a. Unilaterally ceasing all work on the project and abandoning the job 
site. 

b. Failure to provide the BAS solution it contracted with ETF to build. 
 

c. Failure to regularly maintain a master Project Work Plan as 
required by the Contract. 
 

d. Vitech did not meet its obligation to provide weekly status reports.   
 

e. Vitech did not meet its obligation to facilitate weekly status 
meetings.  

f. Failure to provide project management “in a timely, professional, and 
workmanlike manner, and in accordance with industry practices and 
standards” as required by the Contract. 
 

g. Repeatedly failing to meet project deadlines and extensions of such 
deadlines.  
 

h. Failure to provide monthly executive status reports.  
 

i. Failure to conduct regular, formal risk assessments.  
 

j. Failure to maintain the Requirements Traceability Matrix.   
 

k. Failure to provide a document management project library to 
manage the project.  
 

l. Failure to conform to its own development methodology. 
 

m. Failure to deliver complete and accurate Solution Design Documents.  
 

n. Failure to create a test plan, planning and preparing all tests, and 
providing a test team independent of the implementation plan.  
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o. Improperly invoking the dispute resolution procedures in an attempt 
to obtain additional funds.  

 
113. Vitech breached the Contract in bad faith when it walked off the job. 

114. As a proximate and natural consequence of Vitech’s breach, ETF 

suffered and continues to suffer damages.  

COUNT II: BREACH OF THE DUTY OF GOOD FAITH AND FAIR DEALING 

115. ETF incorporates paragraphs 1 – 108 into its Count II.  

116. Vitech owed ETF a duty of good faith and fair dealing as part of its 

contractual relationship with ETF. 

117. Vitech breached its duty and acted in bad faith when it unilaterally 

ceased services and walked off the job.  

118. Vitech’s cessation of services and abandonment of the job site was 

intentional.  

119. Vitech knew, at the time of its bad faith conduct, that its conduct was 

without a reasonable basis or with reckless disregard for the lack of a reasonable 

basis. 

120. As a natural and proximate consequence of Vitech’s breach, ETF has 

suffered damages.  

121. As a result of Vitech’s intentional bad faith conduct, ETF is entitled to 

punitive damages.  

 WHEREFORE, Plaintiff Wisconsin Department of Employee Trust Funds 

hereby demands judgment against Defendant Vitech Systems Groups, Inc. as follows: 
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 a. For a monetary award of all damages suffered by ETF as a result of 

Vitech’s actions, as described above; 

 b. For recovery of statutory costs, disbursements and expenses, including 

attorneys’ fees; 

 c. For such further relief as the Court may deem just and equitable. 

 Dated this 8th day of March, 2019. 

 Respectfully submitted, 
 
 JOSHUA L. KAUL 
 Attorney General of Wisconsin 
 
 
 Electronically signed by: 
 s/Katherine D. Spitz 
 KATHERINE D. SPITZ 
 Assistant Attorney General 
 State Bar #1066375 
  
 MICHAEL D. MORRIS 
 Assistant Attorney General 
 State Bar #1112934 
 
 BRIAN P. KEENAN 
 Assistant Attorney General 
 State Bar #1056525 
 
 Attorneys for Plaintiff 
 
Wisconsin Department of Justice 
Post Office Box 7857 
Madison, Wisconsin 53707-7857 
(608) 266-1001 (Spitz) 
(608) 266-3936 (Morris) 
(608) 266-0020 (Keenan) 
(608) 267-2223 (Fax) 
spitzkd@doj.state.wi.us 
morrismd@doj.state.wi.us 
keenanbp@doj.state.wi.us 
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